~AGENDA ~
AUSTIN TRANSIT
PARTNERSHIP BOARD
OF DIRECTORS MEETING

~ Agenda ~

Wednesday, September 15, 2021 2:00 PM Board Room, 2910 E. 5™ Street, Austin, Texas 78702

. Public Comment

l. Technical Advisory Committee Reports

lll.  Monthly Program Updates
1. Community Engagement and Involvement Monthly Update
2. Project Connect Monthly Technical Update
3. Administrative Program Monthly Update

V. Action Items
1. Approval of minutes from the August 18, 2021 Board Meeting
2. Adoption of the ATP FY2022 Budget, including staff recommended changes to increase
property tax revenue by $1,232,810 and increase community engagement expenditures
by $600,000
3. Adoption of the ATP Procurement Policy and Guidelines
4. Adoption of interim Disadvantaged Business Enterprise (DBE) Goal

V. Discussion ltems
1. Info Session: Systems and Vehicles

VI. Executive Director Report

VIl.  Adjournment


https://capmetrotx.legistar.com/

ADA Compliance

Reasonable modifications and equal access to communications are provided upon request. Please
call
(512) 389-7525 or email chloe.maxwell@austintransitpartnership.org if you need more information.

ATP has resumed in-person board meetings. They can be streamed live and public comments can be
made virtually or in-person. Those wishing to contribute comments must notify Capital Metro 24-hours
before the meeting (by 2:00 p.m. on Tuesday, June 15) by calling 512-389-7525 or

emailing chloe.maxwell@austintransitpartnership.org. Give your name, a phone number and the topic
you wish to discuss. On the day of the meeting, you will be contacted, added as an attendee of the

board meeting and have 3 minutes to speak.

Please Note: You will have only one opportunity at the beginning of the board meeting to
speak on all items you intend to address.

Public comment will be over Microsoft Teams (camera may be turned off) or in person. Once
registered for Public Comment, a participation link will be distributed.

BOARD OF DIRECTORS: Veronica Castro de Barrera, Chair; Colette Pierce Burnette,
Vice Chair; Steve Adler, Tony Elkins, Eric Stratton, and Gina Fiandaca (ex officio).

The Board of Directors may go into closed session under the Texas Open Meetings Act. In
accordance with Texas Government Code, Section 551.071, consultation with attorney for
any legal issues, under Section 551.072 for real property issues; under Section 551.074 for
personnel matters, or under Section 551.076, for deliberation regarding the deployment or
implementation of security personnel or devices; arising regarding any item listed on this
agenda.
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AUSTIN TRANSIT PARTNERSHIP

Board of Directors Meeting
September 15, 2021




September 15 - AGENDA

|. Public Comment
ll. Technical Advisory Committee Reports
lll. Monthly Program Updates

1. Community Engagement and Involvement Monthly Update
2. Project Connect Monthly Technical Update
3. Administrative Program Monthly Update

V. Action Items

1. Approval of minutes from the August 18, 2021 Board Meeting

2. Adoption of the ATP FY2022 Budget, including staff recommended changes to increase property tax revenue by $1,232,810 and increase community
engagement expenditures by $600,000

3. Adoption of the ATP Procurement Policy and Guidelines
4. Adoption of interim Disadvantaged Business Enterprise (DBE) Goal

V. Discussion Items
1. Info Session: Systems and Vehicles

VI. Executive Director Report
VII. Adjournment




PUBLIC COMMENT




TECHNICAL ADVISORY COMMITTEE REPORTS




ENGINEERING, ARCHITECTURE & CONSTRUCTION ADVISORY
COMMITTEE (EAC)

Veronica Castro de Barrera
Board Chair & EAC Board Liaison
Austin Transit Partnership




FINANCE AND RISK ADVISORY COMMITTEE (FAR)

Tony Elkins
Board Member & FAR Board Liaison

Austin Transit Partnership




PLANNING, SUSTAINABILITY, EQUITY & DBE ADVISORY
COMMITTEE (PSEC)

Dr. Colette Pierce Burnette
Board Vice Chair & PSEC Board Liaison

Austin Transit Partnership




MONTHLY PROGRAM UPDATES:

COMMUNITY ENGAGEMENT AND INVOLVEMENT UPDATE
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Community Engagement Update

* Blue & Orange Lines 15% Design virtual community meetings
and On-Demand Virtual Open House:

Event Participation Totals

Live Meeting Participation 568
Total Self-Guided Meeting 410
Total Participation 978

* CAC Meeting August 25

* Joint TACs/CAC meeting August 26

* MetroRail Virtual Community Update - September 9
 MetroRapid Virtual Community Update — September 9
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Upcoming Engagement Activities

Community Design Workshop:
Community Design Workshop:
Community Design Workshop:
Community Design Workshop:
Community Design Workshop:
Community Design Workshop:
Community Design Workshop:
Community Design Workshop:

Pleasant Valley — September 16

29t Street — September 23

So. Congress Transit Center — September 29
Blue Line Bridge — October 6

The Drag — October 13

North Lamar Transit Center — October 20
South Congress — October 28

Crestview — November 3
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How We Receive and Share Feedback

e Public meetings and virtual open houses
* Feedback email

* Orange & Blue Line project hotlines

e Social media platforms

* Dynamic report with Public.Input tool

e Community Engagement Library
(Dashboard)

e eNewsletters

 Community feedback provided to ATP
and CapMetro Boards

 PCAN/ITAG, CAC and stakeholder
meetings




How We Process Community Feedback

Project Connect

technical team and . Changes occur as a
Emerging themes

Your feedback is received City and County . result of your
determined
departments analyze feedback
your comments
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Project Connect Engagement Library

08 Translate

Find documents and videos we shared, as well as the comments we received from Project Connect's previous

engagement efforts.

Orange Line
Virtual Open House

Linea Naranja
Casa Abierta Virtual - ‘d

Orange Line Virtual Open
House

July-August 2021

See what we shared at the July-August
2021 Orange Line Virtual Open House.

BlueLine
Virtual Open House

vvvvv

Linea Azul

Casa Abierta Virtual

Blue Line Virtual Open
House

July-August 2021

See what we shared at the July-August
2021 Blue Line Virtual Open House.

Let's Talk Station
Alignment Meetings

April-May 2021

See what we shared and what we heard at
the Let's Talk Station Alignment Meetings.

W

Community Engagement Library (Dashboard)

* One stop shop for:
» What we
shared
» What we
heard

* Organized by event
and date



https://publicinput.com/library
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MONTHLY PROGRAM UPDATES:

TECHNICAL UPDATE
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PROGRAM UPDATES:

Blue & Orange Line—Field and Engineering Activities

* Ongoing discussion related to tunnel space planning requirements

* Held workshop to discuss conceptual Park & Ride layout at Stassney, Slaughter,
and the South Congress Transit Center

 Developed Metro Center Park & Ride Traffic Report for site selection
* Developing design alternatives for Pleasant Valley Station Workshop

* Developed Waterfront Station exhibits for working group and to support
developer strategy

 Continued discussion on Vissim model refinement with ATD

* Ongoing development of traffic analysis, with the focus on turn bay length
requirements and ROW optimization

* Finalizing 15% comment disposition with City of Austin
 Ramping up next round of SUE (Subsurface Utility Engineering) for 30% design




PROGRAM UPDATES:

Blue & Orange Line—Planning/NEPA Progress

e Continued coordination with 139J) Support Consultant, Kimley-Horn, on the development and review of EIS
Technical Reports

* Draft Technical Reports developed and being reviewed, including:
* Acquisitions
* Noise & Vibration
* Hazardous Materials
« Utilities
e Safety & Security
* Soils/ Geologic Resources
* Water Resources
 Threatened and Endangered Species
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PROGRAM UPDATES:
MetroRapid

Expo & Pleasant Valley 1E7 L g

* Continued development of 60% design plans (Huitt-Zollars)
* Design survey and utility field work complete
* |nitiated AULCC coordination for Wave 1 stations (submitted 30% plans for 18 location)
* Conducted first pair of Over-The-Shoulder design workshops with HZ (Foundation, Power req., Wave 1 station layouts)

* Continued design and real estate coordination for end-of-line charging locations
* Submitted first group of FTA Small Starts Readiness Documents (PMP, QMP, RCMP, Fleet MP)

e Continued coordination with the City of Austin
 Station location and guideway design coordination with ATD
* Permitting coordination with DSD
* Preparation for joint outreach with UT Dell Medical School

Gold Line & South Lamar

* Moving forward with the Menchaca leg of the S. Lamar project due to the construction of Oak Hill Parkway
* Internal Kick-off for S. Lamar/Gold 30%-100% design
* Preparing RFQ for designer selection
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PROGRAM UPDATES:

Red Line & Pick-Up Service
Red Line
 McKalla Station

Received FTA approval of Categorical Exclusion (NEPA)
30% designs reviewed by City of Austin

Preparing Design/Build solicitation for Station
Design/Bid/Build approach for Tracks and Drainage

*  Broadmoor Station

Successful resolution on design option and construction
access with neighboring property

Continued coordination with City of Austin on defining
and advancing Urban Trails Alternatives

Continued discussion on permitting

 Lakeline-to-Leander

Construction Contract award approved by CapMetro
Board

Neighborhood Circulators

* North Oak Hill zone successfully launched on August 24th

* 11 zones in total operating in the region

* Public-facing dashboards in development for a late
summer release

' Future Site of McKallz

Coming 2023

e
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McKalla Station: Architect’s concept renderings; other safety features under evaluation

4
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MONTHLY PROGRAM UPDATES:

ADMINISTRATIVE UPDATE




Joint Partnership Agreement (JPA) — Path to Approval

Aug. 7, 2020 Nov. 3, 2020 Summer 2021 Sep.-0ct. 2021 Oct. 29, 2021 June 2022

Capital Metro — Voter JPA Drafting by Policymaker, ATP, Capital ATP, Capital
City of Austin Approval of ATP, City of Stakeholder Metro, City Metro, City
Interlocal Project Austin, Capital Briefings on JPA  Council Special Council Special
Agreement to Connect Metro Staff Process Meeting to Meeting to
Create the ATP Initial Approve JPA Approve Full
Investment Sections and ILA JPA
Extension

21




Joint Partnership Agreement (JPA) — Triparty Topics Overview

ATP, Capital Metro and the City of Austin will approve a JPA to delineate technical roles, responsibilities and processes for Project Connect implementation

JPA SECTIONS

GOVERNANCE & MANAGEMENT

COMMUNITY ENGAGEMENT

DESIGN, PERMITTING, UTILITIES & CONSTRUCTION

WORKFORCE

FINANCE, BUDGET & PROCUREMENT

REAL ESTATE

SUSTAINABILITY

SAFETY

OPERATIONS & MAINTENANCE

N
N

SECTION HIGHLIGHTS

Program governance, management responsibilities, restatement of earlier agreements

Good Neighbor business and community assistance program, guidance on public engagement

Design review and permitting, Right of Way (ROW) management, utilities design and relocation

Local hire pilot program, apprenticeship programs, worker safety and support program

Documenting financial model, system plan updates, internal audit, ATP Disadvantaged
Business Enterprise (DBE) program and associated mentoring program

Process to acquire or sell property, property acquisition processes, development proposals

Process to develop sustainability criteria and environmental programs

Process for system safety certification, testing and training

Capital Metro Operations & Maintenance processes, traffic signal coordination, public safety
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ACTION ITEM 1.

Approval of minutes from the August 18, 2021 ATP Board of Director’s Meetings




AUSTIN TRANSIT PARTNERSHIP
BOARD OF DIRECTORS MEETING

www.capmetrotx.igm2.com

~ Minutes ~
Board Secretary Casey Burack
512-369-6040
Wednesday, August 18, 2021 2:08 PM Meeting Called to Order
2:00 PM 5:20 PM Meeting Adjourned

l. Public Comment

Three speakers, Ms. Susan Pantell, Ms. Zenobia C. Joseph, and Ms. Shauntice Rutley
joined the Board Meeting.

. Executive Director Report

Randy announced that FTA accepted the Orange and Blue Lines into the Project
Development Phase of the Capital Investment Grant Program, which means that ATP
can continue moving the design from15% to 30% and costs incurred from this point
forward are eligible for federal match.

Randy provided updates on the infrastructure legislation proposed in Congress and the
possible opportunities impacts on the Project Connect Program.

Chair Castro de Barrera asked if the FTA had any follow-up questions associated with
their official CIG letters. Randy stated that the team had answered all requests from the
FTA prior to issuance of the letters, resulting in acceptance into the Project
Development Phase. Vice Chair Burnette asked about real estate acquisitions and the
process involving the City of Austin’s anti-displacement strategies. Randy explained the
process is defined in the ILA with the City related to the transfer of the $300M.

.  Monthly Program Update

1. Community Engagement Update
Director of Program Strategy, Sam Sargent, gave this report.

Sam updated the Board on the recent virtual community meetings, in which 774
individuals participated. He also discussed the plan for future community meetings
focusing on the Red Line and Metro Rapid. He indicated that in September and
October, Peter Mullan will be launching community design workshops that will provide
an opportunity for public input on some of the more complex and important design
options that are still on the table. Additionally, in October, there will be a Facebook Live
Town Hall in Spanish.

Board of Directors Page 1 Printed 9/8/2021



Austin Transit Partnership Minutes August 18, 2021

Dr. Burnette asked how we respond to comments gathered during the virtual meetings.
Sam explained the process for responding to questions.

2. Project Connect Technical Update
Dave Couch, Chief Program Officer, provided this update.

He discussed the 15% design stage and the results of the geotechnical boring process,
the development of the Metro Rapid for the Pleasant Valley, and the Expo lines.

Chair Castro de Barrera asked about the differences in station design and the logic
behind these design decisions. Dave explained that the stations will be modular, which
will allow them to keep extra parts in storage. Board Member Elkins asked about the
hiring of Kimley-Horn as the 139(j) contractor and whether the contract was under the
limits of the ATP Executive Director contracting authority. Dave explained it is a Capital
Metro contract as ATP did not have the procurement capability in place. Board Member
Stratton asked about the borings and if the results were consistent with expectations.
Dave explained the tunneling method planned for our environment.

Chair Castro de Barrera brought up Ms. Pantel’s questions based on the information
provided by Mr. Couch. To answer her question, Dave explained the reasons why we
are tunneling under Town Lake for the Orange Line.

3. Administrative Program Update

Vicky Redrick, Director of Procurement, provided this update. Vicky provided an update
on the timeline for the completion of the ATP Procurement Policy. The Procurement
Policy will be an action item for vote on the September Board Meeting agenda.

lll. Action Items

1. Approval of minutes from the June 16, and July 21, 2021 Austin Transit Partnership
Board Meetings.
RESULT: ADOPTED [UNANIMOUS]
MOVER: Adler
SECONDER: Elkins
AYES: Castro de Barrera, Pierce Burnette, Adler, Stratton, Elkins
ABSENT:

2. Adoption of the ATP Diversity, Equity, and Inclusion (DEI) Statement
RESULT: ADOPTED [UNANIMOUS]
MOVER: Pierce Burnette
SECONDER: Adler
AYES: Castro de Barrera, Pierce Burnette, Adler, Stratton, Elkins
ABSENT:

Austin Transit Partnership Page 2 Updated 9/8/2021 2:24 PM



Austin Transit Partnership Minutes August 18, 2021

[1l. Discussion ltems

1. Procurement Policy Briefing
Vicky Redrick provided this briefing.

Vicky provided an update about the review process for the ATP Procurement Policy,
which involves both internal and external reviewers. Vicky explained that any changes
to the Policy will come back to the ATP Board of Directors for approval.

Board Member Elkins asked about the reward and consequences available if a
contractor surpasses or falls short of ATP’s DBE goals. Vicky responded that she and
Courtney Chavez are looking into this and will report back to the Board. Vice Chair
Burnette seconded Board Member Elkins and asked that we codify what happens when
an entity does not comply with DBE goals.

2. Disadvantaged Business Enterprise (DBE) Program Briefing
Courtney Chavez, Director of Equity and DBE, provided this briefing.

Courtney laid out the language and criteria used in the Code of Federal Regulations and
the requirements for having a compliant DBE Program.

Board Member Elkins and Vice Chair Burnette specified the importance of broadening
our base, removing barriers, and actively sharing what we are doing. Chair Castro de
Barrera specified that ATP could exceed the 19% laid out by Capital Metro. Courtney
clarified that after six months, we will be able to reexamine our goals. Board Member
Stratton walked through the process of goal setting for each contract and monitoring
compliance, and Courtney further explained the process.

3. Integrated Model Review & Proposed Fiscal Year 2022 Budget Briefing

Greg Canally, Chief Financial and Development Officer, and Diane Siler, Budget
Director, provided the briefing on the FY2022 proposed budget.

Board Member Elkins emphasized the importance of quarterly reports to the Board on
the budget expenditures.

V. Adjournment

ADA Compliance

Reasonable modifications and equal access to communications are provided upon request. Please call
(512) 369-6040 or email chloe.maxwell@austintransitpartnership.org if you need more information.

BOARD OF DIRECTORS: Veronica Castro de Barrera, Chair; Colette Pierce Burnette, Vice Chair; Steve Adler,
Tony Elkins, Eric Stratton and Gina Fiandaca (ex officio).

Austin Transit Partnership Page 3 Updated 9/8/2021 2:24 PM



Austin Transit Partnership Minutes August 18, 2021

The Board of Directors may go into closed session under the Texas Open Meetings Act. In accordance
with Texas Government Code, Section 551.071, consultation with attorney for any legal issues, under
Section 551.072 for real property issues; under Section 551.074 for personnel matters, or under Section
551.076, for deliberation regarding the deployment or implementation of security personnel or devices;
arising regarding any item listed on this agenda.

Austin Transit Partnership Page 4 Updated 9/8/2021 2:24 PM
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ACTION ITEM 2:

Adoption of the ATP FY2022 Budget, including staff recommended changes to increase
property tax revenue by $1,232,810 and increase community
engagement expenditures by $600,000.




Austin Transit Partnership Board of Directors Resolution
Meeting Date: 09/15/2021

TRANSIT

PARTNERSHIP Adoption of the Fiscal Year 2022 Budget

SUBIJECT: Approval of a resolution adopting the Fiscal Year 2022 Budget, including staff recommended
changes.

FISCAL IMPACT: See Executive Summary for further explanation.

BUSINESS CASE: Austin Transit Partnership (“ATP”) requires an approved budget for FY2022 to cover
operations and capital expenditures necessary to oversee and finance the acquisitions, construction,

equipping, and operations and maintenance of Project Connect.

EXECUTIVE SUMMARY: The ATP FY2022 budget totals approximately $312.8 million, including $266.5
million for project costs, $42 million for transit-supportive anti-displacement investments, $2.2 million

for transfers to Capital Metro for operations, $1.1 million for administrative expenses, and $1 million for
contingencies. The budget is the sum of the FY2022 Proposed Budget and the following staff changes as
documented in the memo to the Board dated September 8, 2021:

e Increase in property tax revenue from the City of Austin by $1,232,810 due to City Council’s
approval of an increase in the property tax rate from 3.5% to 4.7% at budget adoption; and

e Increase in expenditures for community engagement by $600,000.

RESPONSIBLE DEPARTMENT: Finance.

PROCUREMENT SUMMARY: N/A




TRANSIT

PARTNERSHIP

RESOLUTION
OF THE
AUSTIN TRANSIT PARTNERSHIP
BOARD OF DIRECTORS

STATE OF TEXAS Resolution ID: ATP-2021-026

COUNTY OF TRAVIS Adoption of the Fiscal Year 2022 Budget

WHEREAS, Austin Transit Partnership staff has developed a budget for Fiscal Year 2022 to
cover the operations and capital expenditures necessary to oversee and finance the acquisition,
construction, equipping, and operations and maintenance of Project Connect during the next fiscal
year.

NOW, THEREFORE, BE IT RESOLVED by the Austin Transit Partnership Board of Directors that
the Fiscal Year 2022 Budget in the amount of $312,772,026 is hereby adopted.

Date:

Casey Burack
Secretary of the Board




TRANSIT

PARTHERSHIP

To: Austin Transit Partnership Board of Directors
From: Diane Siler, Budget Director AS

Date: September 8, 2021

Subject: FY22 Budget Adoption and Staff Changes

On September 15" you will be asked to approve a resolution adopting the Fiscal Year 2022 Budget with
staff changes. In addition to approving the budget as it was presented on August 18" this action will

approve the following changes:

e Increase property tax revenue from the City of Austin by $1,232,810 due to City Council’s approval
of an increase in the property tax rate from 3.5% to 4.7% at budget adoption.

e Increase expenditures for community engagement by $600,000.

The result of the changes will be to increase the amount reserved for future project commitments by
$632,810, bringing the total to $9.2 million. The table below reflects the budget staff is recommending.

FY22 Proposed FY22 Approved
Budget Changes Budget
Balance from Prior Year 143,787,820 0 143,787,820
Revenue
Prop A Property Tax 153,549,067 1,232,810 154,781,877
Capital Metro 23,365,670 0 23,365,670
Total Funds Available 320,702,557 1,232,810 321,935,367
Expenditures
Transfer to Capital 266,500,000 0 266,500,000
Transfer to Anti-Displacement Investments Fund 42,000,000 0 42,000,000
Transfer for Capital Metro Operations 2,219,117 0 2,219,117
Operating Contingency 1,000,000 0 1,000,000
Administrative Expenses 452,909 600,000 1,052,909
Total Expenditures 312,172,026 600,000 312,772,026
Reserved for Future Project Commitments 8,530,531 632,810 9,163,341

| am available if you have any questions.

XC: Randy Clarke, Executive Director

Greg Canally, Chief Financial Officer/Chief Development Officer




TRANSIT FY2021-22 Approved Budget

PARTNERSHIP Diane Siler, Budget Director
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FY 2021-22 BUDGET CALENDAR

May 19

June 16

August 18
August 19

September 15

October 1

26

Budget calendar presented to Board

Budget framework presented to Board

Proposed budget presented to Board

Proposed budget presented to Finance & Risk Advisory
Committee

Budget adoption

Approved budget posted online, beginning of FY22




FY22 SOURCES OF FUNDS -- $312.8 million

Reserved

from FY21, /
$134.6M, 43¢

Capital ¥
Metro,
$23.4M,
7%

27

Prop A Property
Tax, $154.8M, 50%

* Planned use of reserves from FY21
expected to be $134.6 million; leaves
$9.2 million for future projects

* Prop A Property Tax Revenue reflects
4.7% revenue growth as adopted by
City Council

e Capital Metro annual contribution per
CMTA commitment




FY22 USES OF FUNDS BY COST CATEGORY -- $312.8 million

Salary &
Benefits
4%

Capital
Contracts &
ROW

Displacement
Capital Investments
Expenses
Incurred by
CapMetro
19%

28

Other
Administrative

Costs/Contingency
1%

Lease/Rentals
2%

Operating
Contracts
3%

Transfer for
CapMetro
Operations
1%
City & CapMetro
Support
2%

Budget
Cost Category (millifmS)

Capital Contracts & ROW S$173.2
E/la\g:gl Expenses Incurred by Capital $59.3
Anti-Displacement Investments $42.0
Salary & Benefits §13.3
Operating Contracts $8.2
Lease/Rentals $6.3
City & Capital Metro Support S5.8
Other Administrative Costs/ S2.5

Contingency
Transfer for Capital Metro Operations S2.2

ool |__sauas
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FY22 USES OF FUNDS BY PROJECT -- $312.8 million

$266.5 million or 86% to fund capital
projects

13% of budget for transfer to City of
Austin for transit-supportive, anti-
displacement investments

Transfer to CapMetro for
neighborhood circulator operations,
an operating contingency, and other
administrative costs are 1% of the
budget

Staff and consultants are allocated
either directly to projects they are
working on or indirectly through cost
allocation plan

Facility
Improvements,
$25.5M, 8%

Park & Ride,
$10.0M, 3%

MetroRapid,

Red Line,
$42.0M, 14%

$13.5M, 4%

Transfer for
CMTA
Operations/
Other, $4.3M,
1%

Orange Line,
$92.8M, 30%

Anti-
Displacement

Investments,
$42.0M, 13%

Blue Line,
$82.8M, 27%

4



FY22 ANTI-DISPLACEMENT INITIATIVES FUND

* Funds tracked separately to allow for transparency and sequester annual allotment
established in ILA with City

 Payment made to City on reimbursement basis; no expenditures anticipated for FY21

* Funds allotted for both FY21 and FY22 to be spent next year

Fund Summary Fy2l FY21 FY22
(in millions) Approved Estimate AR
Budget Budget
Balance from Prior Year S23.0
Transfer in from Operating Fund S23.0 $23.0 S42.0
Total Funds Available $23.0 S23.0 S65.0
Transfer to the City of Austin §23.0 S0.0 $65.0

30




QUESTIONS/COMMENTS?
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ACTION ITEM 3:

Adoption of the ATP Procurement Policy and Guidelines




Austin Transit Partnership Board of Directors Resolution
Meeting Date: 09/15/2021

TRANSIT

PARTNERSHIP Adoption of Procurement Policy & Guidelines

SUBJECT: Approval of the Austin Transit Partnership’s Procurement Policy and Guidelines.

FISCAL IMPACT: No Fiscal Impact.

BUSINESS CASE: The Austin Transit Partnership (ATP) must adopt a federally compliant Procurement
Policy to be eligible for federal reimbursement of contract expenditures related to Project Connect. The

Procurement Policy & Guidelines will also ensure state and local regulatory compliance, encourage
innovation and cost savings, and reduce protest risk.

EXECUTIVE SUMMARY: To comply with the Federal Transit Administration’s (FTA) requirement that
ATP adopt a written procurement policy that complies with federal, state and local procurement

regulations to be eligible for federal funding of contracts procured to assist with the implementation of
Project Connect, the ATP Board of Directors is considering adoption of a Procurement Policy and
Guidelines. Further, the Board desires to adopt a policy that reflects certain critical objectives described
in the proposed ATP Procurement Policy.

RESPONSIBLE DEPARTMENT: Procurement.

PROCUREMENT SUMMARY: Does not apply.




TRANSIT

PARTNERSHIP

RESOLUTION
OF THE
AUSTIN TRANSIT PARTNERSHIP
BOARD OF DIRECTORS

STATE OF TEXAS Resolution ID: ATP-2021-XXX

COUNTY OF TRAVIS Adoption of Procurement Policy & Guidelines

WHEREAS, the Austin Transit Partnership (“ATP”) Board of Directors (the “Board”) recognizes
the Federal Transit Administration’s requirement that ATP adopt a written procurement policy that
complies with federal, state, and local procurement regulations to be eligible for federal
reimbursement of expenses related to contracts procured to assist with the implementation of
Project Connect; and

WHEREAS, it is the intent of the Board to adopt a procurement policy that reflects certain
critical objectives of the organization, including: (i) providing public confidence in the integrity,
fairness, and accountability of ATP’s procurement process; (ii) ensuring the fair and equitable
treatment of all persons who interact with ATP’s procurement process; (iii) promoting contracting
opportunities with Disadvantaged Business Enterprises (DBEs), Minority-Owned Business Enterprises
(MBEs), and Women-Owned Business Enterprises (WBEs); (iv) supporting ATP’s Diversity, Equity and
Inclusion Statement; (v) fostering full and open competition; and (vi) creating an environment of
accountability and transparency.

NOW, THEREFORE, BE IT RESOLVED by the Board that the Procurement Policy substantially in
the form attached as Exhibit A and Procurement Guidelines substantially in the form attached as
Exhibit B to this resolution are hereby adopted.

Date:

Casey Burack
Secretary of the Board




TRANSIT

PARTNERSHIP

Austin Transit Partnership Board of Directors Resolution
Meeting Date: 09/15/2021

ATP-2021-XXX

Adoption of Procurement Policy & Guidelines

Exhibit A

[ATTACHED]
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Austin Transit Partnership Local Government Corporation (“ATP”)

In November 2020, Austin voters approved a ballot initiative (Proposition A) dedicating on-
going property tax revenue to a new independent entity — the Austin Transit Partnership (ATP)
—to implement Project Connect, a transformative investment in new transit services, including
MetroRapid Bus, Commuter Rail and two new Light Rail lines. ATP was officially formed in
December 2020 by the City of Austin and the Capital Metro Transportation Authority (“CMTA”),
and is a local government entity created under the Texas Transportation Corporation Act,
Chapter 431 of the Texas Transportation Code, and Chapter 394 of the Texas Local Government
Code to aid and act on behalf of the City of Austin and CapMetro

ATP has the authority to finance, design, engineer, construct, implement, and to contract with
CMTA to operate and maintain the new Project Connect assets. ATP as an independent
organization, will guide the Project Connect investment with transparency and accountability
throughout the program.

The ATP Board of Directors is comprised of five voting members, including one member of the
Austin City Council, one member of CapMetro’s Board of Directors, and three members of the
Austin community, which will carry out the following responsibilities:

e Maintaining oversight of the finance, design, construction, and implementation of Project
Connect and its program of projects.

e Implementing Project Connect in accordance with the Project Connect map and sequencing
plan approved by the City of Austin and CapMetro.

e Approving Project Connect finance, design, engineering, and construction contracts, as well
as real estate and vehicle acquisition contracts.

e Approving interlocal agreements and the joint powers agreement with the City of Austin and
CapMetro.

e Providing regular updates to the Austin City Council and CapMetro Board of Directors.

O Learn more about the ATP Board of Directors at:
https://capmetro.org/plans-development/atp/atp-leadership/atp-board

ATP has been — and will continue to - bring on staff and consultant resources to ensure proper
and timely implementation of the Project Connect program.

0 Learn more about the ATP Leadership Team at:
https://capmetro.org/plans-development/atp/atp-leadership




Project Connect

Project Connect is a 20-year expansion of the region’s public transit system. On November 3,
2020 City of Austin voters approved an increase in the City’s property tax rate to fund a portion
of the initial investment. Federal funding is anticipated to provide approximately 45% of the
capital cost. The initial investment will include:

e A new and expanded rail system: Two new light rail lines, one new commuter line, and
expanded service on the existing commuter rail.

e A downtown transit tunnel: An underground tunnel to increase speed and safety through
downtown.

e Expanded bus service: 9 new Park & Rides, 4 new MetroRapid routes, 3 new MetroExpress
routes and 15 new neighborhood circulator zones.

e Anti-displacement Investments: $300 million to help prevent residents from being displaced
from their neighborhoods as transit expands.

O Learn more about Project Connect at: www.projectconnect.com.

The ATP Procurement Policy and Guidelines Summary

The necessity of adopting the Procurement Policy and Guidelines is to comply with FTA’s
expectations and basic requirement of having written Procurement Policies and Guidelines that
include local, state, and federal provisions. The ATP Policy and Guidelines explain how ATP as a
recipient or sub-recipient will ensure compliance with General Procurement Standards and
Contract Provisions of the FTA Procurement System Review (additional information on the FTA
Procurement System Review can be found at: Procurement System Review Contractor’s Manual
Fiscal Year 2020 | FTA (dot.gov)). The Policy and Guidelines has been reviewed internally and
externally to ensure compliance, specifically on the 63 elements of the FTA Procurement System
Review. The Policy and Guidelines have received a cursory review from FTA Region VI and have
been reviewed by outside legal counsel to ensure local, state, and federal compliance.

The ATP Procurement Policy and Guidelines follow procurement best practices and is compliant
with local, state, and federal rules and regulations. The Policy is contained in Sections 1-4 and the
Guidelines in Sections 5-9. The Policy and Guidelines are separated out to allow flexibility in the
procurement process; any changes to the Policy will require ATP Board approval while the
Guidelines allow changes at the staff level.

The Policy and Guidelines are compliant with the applicable requirements and standards of
Chapter 451 of the Texas Transportation Code, Chapters 2254 and 2269 of the Texas Government
Code, as well as, when using federal assistance to finance a Procurement, in accordance with 2
C.F.R. Part 200 (as adopted by the U.S. Department of Transportation in 2 C.F.R. Part 1201), the
terms of the Federal Transit Administration ("FTA") Master Agreement and any underlying FTA
funding agreement, FTA Circular 4220.1 and other applicable federal statutory and regulatory
requirements, in each case as in effect on the applicable date ("Federal Requirements").




The Procurement Policy and Guidelines establishes procedures and guidelines relating to the
procurement, management, control, and disposal of property, services, and construction to
define the terms in and implement the provisions of Chapter 451 of the Texas Transportation
Code and other State law requirements and Federal Requirements as mentioned above. In
addition, the Procurement Policy and Guidelines:

e Provides for public confidence in the integrity, fairness, and accountability of ATP’s
procurement system.

e Ensures fair and equitable treatment of all persons who deal with ATP’s procurement system.

e Promotes contracting opportunities for all Disadvantaged Business Enterprises (DBEs),
Minority-Owned Business Enterprises (MBEs), and Women-Owned Business Enterprises
(WBEs), both as prime contractors and subcontractors.

e Fosters full and open competition.

e Meets the customer’s needs in terms of cost, quality and timeliness of the delivered product
or service.

e Promotes positive relationships through courtesy and impartiality in all phases of the
procurement process.

e Handles confidential information or proprietary information with proper consideration of the
ethical and legal ramifications of disclosure.

e Maintains the integrity of ATP’s procurement system.

e Provides for the timely, impartial resolution of all procurement issues.

e Provides increased efficiency and effectiveness in ATP’s procurement activities, thereby
exercising good stewardship of public funds and maximizing, to the fullest extent possible,
the purchasing value of those public funds.

The ATP Procurement Policy and Guidelines are modeled after the Federal Acquisition Regulation
(FAR) with a focus on the Best Practices Procurement Manual (BPPM). The BBPM outlines the
following content derived from various local, state, and federal laws and regulations:

e Purpose and Scope

e Planning

e Contracting Method and Types of Contracts
e Evaluation of Proposals and Contract Award
e Contract Administration

The Policy and Guidelines are designed to allow and encourage the following:

e Innovative Ideas

e Sourcing Flexibility including Sole Source and Unsolicited Proposals
e Performance and Cost Incentives

e Source Evaluation Criteria Flexibility

e Abide by the Diversity, Equity, and Inclusion Policy
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CHAPTER 1 - GENERAL PROVISIONS

SECTION 1-100 - Purpose and Scope

Section 1-101 Authority and Purpose

(1)

(2)

Austin Transit Partnership (“ATP”) is a Local Government corporation (LGC) created under
the Texas Transportation Corporation Act, Chapter 431, and Chapter 394 of the Texas
Local Government Code to aid and act on behalf of the City of Austin (the "City") and
Capital Metropolitan Transportation Authority ("CapMetro"). ATP has the authority to
finance, design, engineer, construct, implement, and contract to operate and maintain
Project Connect.

ATP is responsible for complying with the applicable requirements and standards of
Chapter 451 of the Texas Transportation Code, Chapters 2254 and 2269 of the Texas
Government Code, as well as, when using federal assistance to finance a Procurement, 2
C.F.R. Part 200 (as adopted by the U.S. Department of Transportation in 2 C.F.R. Part
1201), the terms of the Federal Transit Administration ("FTA") Master Agreement and any
underlying FTA funding agreement, FTA Circular 4220.1 and other applicable federal
statutory and regulatory requirements, in each case as in effect on the applicable date
("Federal Requirements").

Project Connect is a comprehensive transit plan for Austin that included a new rail system,
a downtown transit tunnel, and expanded bus system , and a transition to an all-electric
fleet.

This Procurement Policy (“Policy”) establishes minimum standards, procedures and
guidelines relating to the Procurement, management, control, and disposal of property,
services, and construction in order to define the terms in and implement the provisions
of Chapter 451 of the Texas Transportation Code and other State law requirements and
Federal Requirements applicable to Project Connect, and to:

(a) Provide for public confidence in the integrity, fairness, and accountability of ATP’s
Procurement system.

(b) Ensure the fair and equitable treatment of all persons who deal with the
Procurement system of ATP.

(c) Promote contracting opportunities for all Disadvantaged Business Enterprises
(DBEs), Minority-Owned Business Enterprises (MBEs), and Women-Owned Business
Enterprises (WBEs),and other small businesses both as prime contractors and
subcontractors.




(3)

(d) Foster full and open competition.

(e) Meet the customer’s needs in terms of cost, quality and timeliness of the delivered
product or service.

(f) Promote positive relationships through courtesy and impartiality in all phases of the
Procurement process.

(g) Handle confidential information or proprietary information with proper
consideration of the ethical and legal ramifications of disclosure.

(h) Maintain the integrity of ATP’s Procurement system.
(i) Provide for the timely, impartial resolution of all Procurement issues.

(j) Provide increased efficiency and effectiveness in ATP’s Procurement activities,
thereby exercising good stewardship of public funds and maximizing, to the fullest
extent possible, the purchasing value of those public funds.

This Policy also constitutes delegations of authority to Employees of ATP to assist the
Board in discharging its management responsibilities to aid and act on behalf of CapMetro
under Chapter 451 of the Texas Transportation Code.

These Policies and Guidelines have been approved by ATP’s Board of Directors. The
Procurement Director is responsible for updating and clarifying these Policies and
Guidelines on an as-needed basis. The Procurement Director shall present any
substantive changes to the Procurement Policies and Guidelines set out in Chapters 1-4
(the "Procurement Policies ") to the Board of Directors for review and approval in
accordance with Section 2-301 of this document. The Procurement Director may present
any proposed deviation or waiver to the Procurement Policies for an individual
Procurement to the [Executive Director] for review and approval, which approval may be
given at the discretion of the [Executive Director] in accordance with Chapter 2 of these
Policies and Guidelines, subject to compliance with applicable law and any applicable
Federal Requirements.

Chapters 5-9 to this document contain guidelines (the "Procurement Guidelines") that
and are included to indicate best practices or recommended approaches (rather than
strict requirements) for the purpose of providing assistance to ATP, including the
Procurement Department and the General Counsel. In accordance with Section 2-301 of
these Policies and Guidelines, the Procurement Director and General Counsel may as
necessary use discretion in applying and modifying the Procurement Guidelines to a
Procurement, subject to compliance with applicable law and any applicable Federal
Requirements.
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(4)

(5)

(6)

This Policy is for the benefit of ATP only and do not confer any rights on actual or potential
bidders, offerors, contractors, or any other person, except as provided in Chapter 4,
Section 4-300 - Administrative Remedies of these policies and guidelines.

The Procurement Policy and Guidelines cover the Procurement of real property only to
the extent provided in Section 1-501 (Acquisition of Real Property). Contracts outside the
scope of this Policy include, but are not limited to, employment contracts, real-estate
contracts, and intergovernmental agreements.

This Policy is intended to apply to locally funded and federally funded Procurements,
except to the extent indicated. Although this Policy does not directly apply to sub-
Recipients, ATP is responsible for assuring that, to the extent applicable when using
federal assistance to finance a Procurement as a Recipient, each of its sub-Recipients
complies with the applicable Federal Requirements, as in effect at any given time, and
that each of its sub-recipients is aware of the Federal Requirements that apply to its
actions as a sub-Recipient.

Section 1-101A Procurement Ethical Principles

Austin Transit Partnership (ATP) believes and conducts ALL Procurements based on the following
ethical principles governing the conduct of every Procurement staff member:

(1)

(2)

(3)

(4)

(5)

(6)

Practice integrity, avoid conflicts of interest and personal enrichment, treat vendors
equally and fairly, transparency, accountability, and comply with legal and other
obligations.

Believes in the dignity and worth of the services rendered by the organization, and the
societal responsibilities assumed as a trusted public servant.

Is governed by the highest ideals of honor and integrity in all public and personal
relationships to merit the respect and inspire the confidence of the organization and the
public being served.

Believes that personal aggrandizement or personal profit obtained through misuse of
public or personal relationships is dishonest and not tolerable.

Identifies and eliminates participation of any individual in operational situations where a
conflict of interest may be involved.

Believes that members of ATP and its staff at no time, or under any circumstances,
accept directly or indirectly, gifts, gratuities, or other things of value from Suppliers,
which might influence or appear to influence purchasing decisions.
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(7) Keeps ATP informed through appropriate channels, on problems and progress of
applicable operations by emphasizing the importance of the facts.

Section 1-101B Standards of Conduct and ATP Conflicts of Interest

In regard to Procurements, all ATP employees, officers and board members (each an "ATP
Person") and all committee members, representatives, consultants, vendors, contractors,
volunteers, outside agencies doing business with employees of ATP, and/or any other parties
with a business relationship with ATP that are engaged in or otherwise involved in the
Procurement, award or administration of Third Party Contracts must abide by the obligations in
this manual in addition to ATP’s Ethics, Conflicts and Nondisclosure Policy. In the event of a
conflict between documents, the Policy that is more restrictive on the employee, officer, agent
or board member shall govern.

(1) Participation in Selection, Award, or Administration of a Contract

No ATP Person shall participate in the deliberation, evaluation, selection, award, or
administration of any contract if they have a real or apparent conflict of interest as described in
the ATP Ethics, Conflicts and Disclosure Policy.

If any ATP Person recuses himself or herself from a Procurement action or administration of a
contract on the basis of a real or apparent conflict of interest, ATP shall maintain a record of the

recusal in the Procurement File.

(2) Contact with Vendors and Contractors

The importance of demonstrating constant and attentive sensitivity to and compliance with
ethics policies under these policies and procedures and ATP's Ethics, Conflicts and Disclosure
Policy cannot be overemphasized. All ATP Persons shall avoid any conduct that may give the
impression that a person can improperly influence official acts or actions by ATP. ATP Persons
shall avoid compromising or culpable acts, including any action that gives the appearance of
improper influence or personal conflict of interest. In addition to complying with the ATP Ethics,
Conflicts and Nondisclosure Policy, ATP Personnel must also comply with the requirements below
to ensure that Procurement actions are and appear to be proper.

(3) Contacts Prior to Issuance of a Solicitation

Informational and market-research contacts with prospective vendors or contractors prior to the
issuance of a Solicitation are a valuable source of data and information to ATP. These contacts
must be guided by the exercise of good judgment. ATP Persons must avoid:

(a) Making promises or implications of a future contract;
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(b) Making requests for substantial complimentary goods or services, which may
create the impression of an obligation on the part of ATP; and

(c) Testing, viewing, sampling, etc. the product or services of a single vendor or
contractor.

If any ATP Person determines it is necessary to test, view, sample, etc., a product or service, he
or she must coordinate the contact with the Procurement Department. The ATP Person may be
required to obtain a form or agreement that will protect ATP and the vendor.

(4) Contacts After Issuance of a Solicitation and Before Contract Award

ATP shall require all contacts with vendors or contractors that relate to a Procurement that is in
the solicitation, evaluation, negotiation, or pre-award phase to be conducted only through the
Procurement Department (or such other persons designated by the Procurement Department in
the relevant solicitation documents). The Procurement Department may direct technical
questions (e.g., whether an item is considered an “approved equivalent”) to the Project Manager
for evaluation, Disadvantaged Business Enterprise (DBE) and other small and minority business
questions to the DEI Office and other questions to the relevant departments, consultants or
advisors. All oral and written communications with ATP regarding the Procurement action shall
be exclusively with, or on the subjects and with the persons approved by, the persons identified
by the Procurement Department Discussions with any other person not specified could result in
disclosure of proprietary or other competitive sensitive information or otherwise create the
appearance of impropriety or unfair competition and thereby compromise the integrity of ATP’s
Procurement system.

ATP will include in all Solicitations information to caution prospective Offerors that until
solicitation is either awarded or cancelled, they may have contact only with the contact person
identified in the Solicitation, Offer and Award Form. Discussions or communications regarding
the solicitation with any other personnel associated in any capacity with ATP, its consultants,
contractors or members of its Board of Directors, are strictly prohibited, unless otherwise
approved in writing by the Contracting Officer. Any violation of this restriction may result in the
disqualification of the offeror from further participation in this Procurement, and from award of
any contract or subcontract under this solicitation.

(5) Prohibitions Regarding Gratuities, Favors, or Anything of Monetary Value

All ATP Persons shall comply at all times with the ATP Ethics, Conflicts and Disclosure Policy with
respect to gifts, gratuities and favors.

(6) Discipline for Violations

In accordance with ATP's Ethics, Conflicts and Nondisclosure Policy, ATP may take disciplinary
actions against any ATP Person or any contractors, subcontractors, or subrecipients or their
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agents for a violation of the standards of conduct in this Section 1-101A (Standards of Conduct
and ATP Conflicts of Interest) or ATP's Ethics, Conflicts and Nondisclosure Policy. Any actions
taken by a third party (including the Federal Government) against the applicable ATP Person or
other person shall not impact ATP’s right to take such action.

Section 1-102 General Principles of Law and Interpretation

(1) Unless modified by the particular provisions of the Procurement Policy and Guidelines,
the principles of law and equity, including the Texas Business and Commerce Code, the
law merchant, and applicable law relative to capacity to contract, agency, fraud,
misrepresentation, duress, coercion, mistake, or bankruptcy shall supplement the
provisions of the Procurement Policy and Guidelines.

(2) Unless the context of the Procurement Policy and Guidelines requires otherwise:

(a) words in the singular number include the plural, and those in the plural include
the singular; and

(b) words of a particular gender include any gender and the neuter, and, when the
sense so indicates, words of the neuter gender may refer to both genders.

(3) The titles of chapters, sections, and subsections, or other titles contained in the
Procurement Policy and Guidelines are for convenience and reference only and in no way
define, describe, extend, or limit the scope or intent of the substantive provision to which
the title applies unless the context so requires.

(4) Unless otherwise stated, a listing of factors, criteria, or subjects in the Procurement Policy
and Guidelines does not constitute an order of preference.

Section 1-103 Requirement of Good Faith

All parties involved in the negotiation, performance, or administration of contracts with ATP shall
act in good faith.

Section 1-104 Application of Policy and Guidelines

(1) This Policy only applies to contracts solicited or entered into after the effective date of
this Policy unless the parties agree to their application to a contract solicited or entered
into prior to the effective date.

(2) Unless the context otherwise requires, this Policy shall apply to every expenditure of

public funds irrespective of their source, including federal assistance monies, by ATP
under any contract, except that the Procurement Policy and Guidelines shall not apply to:
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(a) grants;

(b) contracts between ATP and other public agencies under Chapter 791 (Interlocal
Cooperation Contracts) of the Government Code, as amended; or

(c) any transaction for, or related to, the borrowing of money by ATP permitted under
the laws of the State of Texas.

The Procurement Policy and Guidelines also shall apply to the disposal of ATP's supplies. Nothing
in the Procurement Policy and Guidelines shall prevent ATP from complying with the terms and
conditions of any grant, gift, bequest, or cooperative agreement.

Section 1-105 Severability

If any provision of the Procurement Policy and Guidelines, or any application thereof to any
person or circumstance, is held invalid, such in- validity shall not affect any other provision or
application of the Procurement Policy and Guidelines which can be given effect without the
invalid provision or application, and to this extent the provisions of the Procurement Policy and
Guidelines are declared to be severable.
Section 1-106 Specific Repealer

All prior policies and resolutions of ATP which are inconsistent with the Procurement Policy and
Guidelines are superseded by the Procurement Policy and Guidelines.

Section 1-107 Construction Against Implicit Repealer

No part of this Policy shall be deemed to be impliedly repealed or modified by subsequent action
of ATP if such construction reasonably can be avoided.

Section 1-108 Effective Date

The Procurement Policy and Guidelines shall become effective at 12:01 A.M. September,
XX, XXXX.

Section 1-109 Dissemination of the Policy and Guidelines

Private firms, individuals, and others may obtain copies of this Policy from the Procurement
department or on the ATP website at www.austintransitpartnerrship.org. [All operational
procedures implementing this Policy shall be similarly available.]

Section 1-201 Written Determinations

(1) Where this Policy requires a written determination, the person responsible for making
the determination may delegate its preparation, but the responsibility for and the




(2)

(3)

(4)

(5)

execution of the determination itself shall not be delegated unless expressly permitted.
[The failure to make any written determination required by these Policies and Guidelines
shall not affect the validity of any action taken with or relating to any other party.]

Written determinations shall set out sufficient facts, circumstances, and reasoning as will
substantiate the specific determinations made.

While a designated person is responsible for the execution of a written determination,
other ATP Persons or external advisors or other persons with appropriate and applicable
knowledge may be requested to provide to the designated person, in an accurate and
adequate fashion, information, advice, recommendations and guidance pertinent to the
determination. When requested, such information shall be furnished in writing to the
cognizant designated person[, who shall have ATP to decide the final form and content of
the determination and to resolve any questions or conflicts arising with respect thereto].

The Executive Director, or his/her Designee, is authorized to prescribe methods and
operational procedures to be used in preparing written determinations.

Written determinations shall be filed in the appropriate Procurement File, shall be
retained as part of such file for so long as the file is required to be maintained, and (except
as otherwise provided by law or regulation) shall be open to public inspection.

Section 1-301 Definitions

The words defined in this section shall have the meanings set forth below whenever they appear
in the Procurement Policy and Guidelines unless the context in which they are used clearly
requires a different meaning or a different definition is prescribed for a particular section or
provision or under applicable law or Federal Requirements.

(1)
(2)
(3)

(4)

"Actual Costs" is defined in Section 7-101(1).
"ATP" is defined in Section 1-101.
"ATP Person" is defined in Section 1-101B

“Approval, Authorization, Concurrence, Waiver” means a deliberate written statement
(transmitted in typewritten hard copy or in an electronic format or medium) of a Federal
Government official authorized to permit the Recipient to take or omit an action required
by the Grant Agreement or Cooperative Agreement for the Project, Master Agreement,
or Circular 4220.1F, which action may not be taken or omitted without that permission.
Except to the extent that FTA determines otherwise in writing, that approval,
authorization, concurrence, or waiver permitting the performance or omission of a
specific action does not constitute permission to perform or omit other similar actions.
An oral permission or interpretation has no legal force, authority, or effect
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(5) “Best Value” describes a competitive Procurement process in which the Recipient
reserves the right to select the most advantageous offer by evaluating and comparing
factors in addition to cost or price such that a Recipient may acquire technical superiority
even if it must pay a premium price. A “premium” is the difference between the price of
the lowest priced proposal and the one that the Recipient believes offers the Best Value.
The term “Best Value” also means the expected outcome of an acquisition that, in the
Recipient’s estimation, provides the greatest overall benefit in response to its material
requirements. To achieve Best Value in the context of acquisitions for Public
Transportation purposes, the evaluation factors for a specific Procurement should reflect
the subject matter and the elements that are most important to the Recipient. While FTA
does not mandate any specific evaluation factors, the Recipient must disclose those
factors in its solicitation. Evaluation factors may include, but are not limited to, technical
design, technical approach, length of delivery schedules, quality of proposed personnel,
past performance, and management plan. This definition is intended neither to limit nor
to dictate qualitative measures a Recipient may employ, except that those qualitative
measures must support the purposes of the Federal Public Transportation program.

(6) "Board" means the Board of Directors (Executive Committee) of the Austin Transit
Partnership (ATP).

(7) “Brand Name” is defined in Section 4-101(1)
(8) "Brand Name or Equal Specification" is defined in Section 4-101(3).

(9) "Brand Name Specification" is defined in Section 4-101(2).

(10) "Business" means any corporation, partnership, firm, sole proprietorship, joint stock
company, joint venture, or any other private legal entity.

(11) "CapMetro" is defined in Section 1-101.

(12)  “Cardinal Change” means a major deviation from the original purpose of the work or
the intended method of achievement, or a revision of contract work so extensive,
significant, or cumulative that, in effect, the contractor is required to perform very
different work from that described in the original contract.

(13) “Changes Clause” means a clause that permits the Recipient’s Contracting Officer to
make unilateral changes, in designated areas, within the general scope of the contract, to
be followed by such equitable adjustments in the price and delivery schedule as the
change makes necessary. Although the Recipient has a unilateral right, two general
principles are important: (1) the right exists only because it is specifically conferred by the
terms of the contract; and (2) when such unilateral rights are exercised, the Recipient has
an obligation to adjust the price and/or other provisions to compensate for the alteration
in the contractor’s obligations.
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(14)

(15)

(16)

(17)

(18)

(19)

"Change Order" means a written, unilateral order signed by the Contracting Officer
directing the applicable Contractor to make changes, as authorized under the terms of
the applicable Contract.

"City" is defined in Section 1-101.

“Clarification” means a communication with an offeror for the sole purpose of
eliminating minor irregularities, informalities, or apparent clerical mistakes in a
proposal.

"Commercial Products" are items and/or services regularly used, for other than Federal
Government purposes, in the course of normal business operations.

(a)

(b)

"ltems," including computer software, are those that:

(i)
(ii)
(iii)

(iv)

have been sold or traded to the general public;

have been offered for sale to the general public at established prices but
not yet sold;

although intended for sale or trade to the general public, have not yet been
offered for sale but will be available for commercial delivery in a
reasonable period of time; or

are described in Sections (i), or (ii), or (iii) and would require only minor
modification in order to meet the requirements of ATP.

"Services" include:

(i)

(i)

installation, maintenance, repair, training, and other services if such
services are procured for support of an item referred to in Sections (a)(i),
(ii), (iii), or (iv) above, and the source of such services offers them to the
general public under similar terms and conditions; or

services of a type offered and sold competitively in substantial quantities
in the commercial marketplace based on established catalog or market
prices.

"Construction" is defined in Section 6-401.

“Constructive Contract Change” means a change to a contract resulting from the conduct
of the Recipients’ officials that has the effect of requiring the Contractor to perform
additional work. A Constructive Contract Change results from the acts, written or oral, or
from the omissions of the Recipient’s officials that have the same effect as if the
Contracting Officer had issued a formal, written Change Order. Such changes represent
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(20)

(21)

(22)

(23)

(24)

(25)

(26)
(27)

(28)

actions which usually exceed the authority of the individual responsible for them.
Contractors need to be advised as part of the terms of their contracts to bring any such
actions to the immediate attention of the Contracting Officer so that an official
determination can be made by the appropriate officials and proper directions given in
writing under the Changes Clause.

"Contract" means a mutually binding legal relationship obligating the seller to furnish the
supplies or services (including construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Recipient to expenditure and that, except as
otherwise authorized, are in writing. In addition to bilateral instruments, contracts
include (but are not limited to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written acceptance or
performance; and bilateral contract modifications. Contracts do not include grants and
cooperative agreements covered by 31 U.S.C. 6301, et seq.

“Contract Administration” means the post-award administration of the contract to ensure
compliance with the terms of the contract by both the contractor and the procuring
entity.

“Contract Administration Files” means documentation contained in the contract file
maintained by, or on behalf of the contracting officer. It reflects the actions taken by the
contracting parties in accordance with the requirements of the contract, and documents
the decisions made and the rationale behind matters which may result (or have resulted)
in controversy or dispute.

"Contracting Officer" means any person (or a duly appointed successor) authorized to
enter into and administer contracts and amendments on behalf of ATP and make written
determinations with respect thereto.

“Contracting Officer’s Representative (COR)” means a representative of the procuring
agency who has more limited authority than the contracting officer but is generally
authorized to provide technical direction to the contractor.

"Contract Modification" means any written alteration in specifications, delivery point,
rate of delivery, period of performance, price, quantity, or other provisions of any
Contract, whether under a Change Order or a bilateral agreement, as authorized under
the terms of the applicable Contract and as further described in Section 8-303.
"Contractor" means any person having a Contract with ATP.

"Cost Analysis" is defined in Section 3-101(1).

"Cost Data" is defined in Section 3-101(2).
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(29)
(30)

(31)

(32)

(33)
(34)
(35)

(36)

(37)

(38)

(39)

(40)

"Cost Objective" is defined in Section 7-101(2).
"Data" means recorded information, regardless of form or characteristic.

"Days" means calendar days. In computing any period of time prescribed by the
Procurement Policy and Guidelines, the day of the event from which the designated
period of time begins to run shall not be included, but the last day shall be included unless
it is a Saturday, Sunday, or Federal or Texas holiday, in which event the period shall run
to the end of the next business day.

“Deductive Change” means a change resulting in a reduction in the contract price
because of a net reduction in the Contractor’s work

"Designee" means a duly authorized representative of a person having specific authority
or holding a superior position.
"Discussions" is defined in Section 3-101(4).

"Employee" means an individual drawing a salary or wages directly from ATP.

"Equitable Adjustment" is an adjustment to Contract provisions pursuant to a Contract
clause specifically providing for an "equitable adjustment” and as defined in applicable
court and administrative decisions construing the same clause or similar clauses. See also
Section 8-305.

"Ethics, Conflicts and Nondisclosure Policy" means ATP's Ethics, Conflicts and
Nondisclosure Policy , as may be updated from time to time.

"Executive Director" is the person appointed by the Board to be the chief operating officer
of ATP.

"Federal Requirements" is defined in Section 1-101.
Federal Cost Principles as used in the Policy

means reference to the Federal Acquisition Regulation (FAR), 48 C.F.R. part 31. As Third-
Party Contractors are mainly for-profit organizations, under the Uniform Guidance the
FAR cost principles apply to those entities. Grant funds may only be used by the Recipient
to pay for allowable costs when the contract is a cost-plus-fixed-fee contract or when a
fixed price contract is being negotiated on the basis of cost estimates submitted by the
contractor. The term allowable cost is defined in 48 C.F.R. § 31.201-2
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(41)

(42)

(43)

(44)

(45)

(46)

(47)

(48)

(49)

(50)

Force Account means the Recipient’s own labor forces and equipment to accomplish a
capital project. Force Account does not include project administration, preventive
maintenance, mobility management or other types of nontraditional capital projects.

"FTA" is defined in Section 1-101.

“Full and Open Competition” means that all responsible sources are permitted to
compete.

"Gratuity" means a payment, loan, subscription, advance, deposit of money, services, or
anything of more than nominal value, present or promised, unless consideration of
substantially equal or greater value is received.

“Joint Venture” shall be defined as a partnership, teaming arrangement or association of
two or more persons or business entities to carry on a business limited to one particular
enterprise for ATP. No Joint Venture shall be comprised of two or more companies whose
owners are related within the second degree of affinity (marriage) or within the third
degree of consanguinity (blood).

“Local Government” means a county, municipality, City, town, township, local public
authority (including any public and Indian housing agency under the United States
Housing Act of 1937) school district, special district, intrastate district, council of
governments (whether or not incorporated as a nonprofit corporation under state law),
any other regional or interstate government entity, or any agency or instrumentality of a
Local Government. This term does not include a local public institution of higher
education.

“Master Agreement” means the FTA document incorporated by reference and made part
of FTA’s standard grant agreements and cooperative agreements, that contains the
standard terms and conditions governing the administration of a project supported with
Federal assistance awarded by FTA.

"May" or "may" denotes the permissive. However, the words "no person may" mean that
no person is required, authorized, or permitted to do the act prescribed.

“Negotiation” means a procedure that includes the receipt of proposals from offerors,
permits bargaining and usually affords offerors an opportunity to revise their offers

before award of a contract.

“Offer” means a response to a solicitation that, if accepted, would bind the offeror to
perform according to the terms specified in either an Invitation for Bid (IFB) or a Request
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(51)

(52)

(53)
(54)
(55)

(56)

(57)

(58)

(59)

(60)

(61)
(62)

(63)

for Proposal (RFP). For purposes of Policy, bid and offer, and, bidder and offeror, are used
interchangeably.

“Performance Specification” means specifications based on the function and
performance of a product or service under specified conditions, preferably conditions
that can be reproduced for testing purposes. Performance Specifications may include
useful life, reliability in terms of average intervals between failure, and capacity.

"Person" or "person" means any individual, firm, corporation, LLC, LLP, joint venture,
voluntary association, partnership, trust or public or private organization, other legal
entity, or a combination thereof.

“Policy” is defined in Section 1-101.
"Price Analysis" is defined in Section 3-101(7).
"Price Data" is defined in Section 3-101(8).

"Prime Contractor" is defined in Section 5-101(2).

"Procurement"” means buying, purchasing, renting, leasing, or otherwise acquiring any
property (except real property), services, or construction. It also includes all functions that
pertain to the obtaining of any supply, service, or construction, including description of
requirements, selection and solicitation of sources, preparation and award of contract,
and all phases of contract administration.

"Procurement Department" means the office responsible for the acquisition of supplies,
services, and construction in support of ATP’s business.

“Procurement Director” means the primary ATP Employee designated by the Executive
Director to implement this Policy.

"Procurement File" means the documentation contained in a Procurement file that details
the history of the Procurement through award of the contract. It includes, at a minimum,
the rationale for the method of Procurement, the selection of the contract type, the
reasons for selection or rejection of the contractor, and the basis for the contract price.

"Procurement Guidelines" is defined in Section 1-101.

"Procurement Policies and Procedures" is defined in Section 1-101.

“Project Labor Agreement (PLA)” means an agreement between the contractor,
subcontractors, and the union(s) representing workers. Under a PLA, the contractor,
subcontractors, and union(s) working on a project agree on terms and conditions of

employment for the project, establishing a framework for Ilabor-management
cooperation to advance the buyer’s Procurement interest in cost, efficiency, and quality.
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(64)

(65)

(66)

(67)

(68)

(69)

(70)

(71)

“Property” means real property consisting of land and buildings, structures, or
appurtenances on land, equipment, supplies, other expendable property, intellectual
property, and intangible property.

"Protest" means a written statement concerning any unresolved disagreement or
controversy arising out of the solicitation or award of a contract filed in accordance with
Section 10-201.

"Protester" is defined in Section 4-301(b)(3).

“Public Transportation” means regular, continuing shared-ride surface transportation
services that are open to the general public or open to a segment of the general public
defined by age, disability, or low income; and does not include: (i) intercity passenger rail
transportation provided by the entity described in 49 U.S.C. Chapter 243 (or a successor
to such entity); (ii) intercity bus service; (iii) charter bus service; (iv) school bus service; (v)
sightseeing service; (vi) courtesy shuttle service for patrons of one or more specific
establishments; or (vii) intra- terminal or intra- facility shuttle services.

"Purchase Request" or "Purchase Requisition" means that document whereby a person
requests that a Contract be entered into by ATP for a specific need, and may include, but
is not limited to, the description of the requested item, delivery schedule, transportation
data, criteria for evaluation, suggested sources of supply, and information supplied for
the making of any written determination required by the Procurement Policy and
Guidelines.

"Public Transportation" is defined in Section 4-101(3).

“Recipient” means the public or private entity to which FTA awards Federal assistance
through a grant, cooperative agreement, or other agreement. The Recipient is the entire
legal entity even if only a particular component of the entity is designated in the
document through which FTA has awarded the Federal assistance. The term “Recipient”
is synonymous with “grantee.” The term “Recipient” includes each member of a
consortium, joint venture, team, or partnership awarded FTA assistance through a grant,
cooperative agreement, or other agreement. For purposes of this Manual, “Recipient”
also includes a sub-Recipient or sub grantee of the Recipient. A Recipient is responsible
for assuring each of its subrecipients complies with the applicable FTA requirements and
that each of its sub-Recipients is aware of the Federal statutory and regulatory
requirements that apply to its actions as a sub-Recipient. Neither a Third-Party Contractor
nor a third-party subcontractor is a “Recipient” for purposes of this Manual.

“Responsive Offer/Bid”. means an offer/bid that conforms in all material aspects to the

requirements of the solicitation at the scheduled time of submission and does not
require further discussion with the offeror/ bidder.
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(72)

(73)

(74)

(75)

(76)

(77)

(78)

“Recipient”. means those qualities of an item that are essential to ensure that the
intended use of the item can be satisfactorily realized. The term is mainly used in
connection with a brand-name-or-equal description, which should set forth those salient
physical, functional, or other characteristics of the referenced product that an equal
product must have in order to meet the Recipient’s needs.

“Simplified Acquisition Threshold” means the dollar amount below which
a non-Federal entity may purchase property or services using small purchase methods. Non-
Federal entities adopt small purchase procedures in order to expedite the purchase of items
costing less than the simplified acquisition threshold. The simplified acquisition threshold is
set by the Federal Acquisition Regulation at 48 C.F.R. Subpart 2.1 (Definitions) and in
accordance with 41 U.S.C. 1908. As of the publication of this part, the simplified acquisition
threshold is $150,000, but this threshold is periodically adjusted for inflation.

“Single Bid” means only one bid has been received at the time and date set for bid opening.
“Single Responsive Bid” means only one responsive bid received at the time and date set
for bid opening. This may result from having only one bidder or from all other bidder(s)

being nonresponsive.

“Small Business” shall have the meaning set forth by the Small Business Administration
Standards found in 13 C.F.R. Section 121 and in 49 C.F.R. Section 26.65.

"Solicitation" is defined in Section 3-101(13).

“Source Selection Plan” means a plan that describes how the source selection will be

organized, how proposals will be evaluated and analyzed, and how source(s) will be selected.

(79)

(80)

(81)

"Specification" is defined in Section 4-101(4).

“State” means a State of the United States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, Guam, American Samoa, and the Virgin Islands.

“State or Local Government Purchasing Schedule or Purchasing Contract” means an
arrangement that a State or Local Government has established with multiple vendors in
which those vendors agree to provide an option to the State or Local Government, and
its subordinate government entities and others it might include in its programs, to acquire
specific property or services in the future at established prices. These arrangements are
somewhat similar to the GSA’s Cooperative Purchasing Program available for Federal
Government use. If, at a later date, the State or Local Government permits others to use
its schedules, the State or Local Government might seek the agreement of the vendor to
provide the listed property or services to others with access to the schedules. In the
alternative the State or Local Government establishing the schedules might permit the
vendor to determine whether or not it wishes to provide others the same contractual
arrangement it affords the State or Local Government that has established the schedules.
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(82)

(83)

(84)

(85)

(86)

(86)

(87)

FTA recognizes that some Recipients will use the term “cooperative” in reference to these
State and local programs, possibly because they are somewhat similar to GSA’s
“Cooperative Purchasing Program.” These programs are distinct from “Joint
Procurement” as defined this section.

“Subcontract” means any contract, subcontract, or other form of agreement to perform
any part of the Work or provide any materials, equipment, or supplies for any part of the
Work, or any such agreement, supplement or amendment at a lower tier, between a
Subcontractor and its lower tier Subcontractor or a Supplier, and its lower tier Supplier,
at all tiers.

"Supplies" is defined, for the purposes of Chapter 9, in Section 9-101(4). As used
elsewhere in the Policy and Guidelines, "supplies" means property of any type (except
real property), including material, machinery, and equipment.

“Supplier” means any Person not performing work at or on a project site that Supplier
machinery, equipment, materials, hardware, software, systems or any other
appurtenance to the Project to the Contractor or to any Subcontractor in connection with
the performance of the Work. Persons who merely transport, pick up, deliver or carry
materials, personnel, parts or equipment or any other items or Persons to or from a
project site will not be deemed to be performing Work at such project site.

“Third Party Contract” refers to a Recipient’s contract with a vendor or contractor,
including Procurement by purchase order or purchase by credit card, which is financed
with Federal assistance awarded by FTA.

"Technical Proposal" means a solicited or unsolicited submission of information from a
prospective contractor which states how that party intends to perform certain work; its
technical and business qualifications; and its proposed delivery, warranty, and other
terms and conditions as those might differ from or supplement ATP's solicitation
requirements. It shall include such pricing information as may be required.

“Uniform Guidance (a/k/a Super Circular)” means U.S. DOT regulations, “Uniform
Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards,” 2 C.F.R. part 1201, which incorporates by reference U.S. OMB regulatory
guidance, “Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards,” 2 C.F.R. part 200. The Uniform Guidance applies to all
Federal grants and cooperative agreements.

“Unsolicited Proposal” means a proposal that is: innovative and unique, independently
originated and developed by the offeror, prepared without the Recipient’s supervision,
endorsement, direction, or direct involvement, sufficiently detailed that its benefits in
support of the Recipient’s mission and responsibilities are apparent, not an advance
proposal for property or services that a Recipient could acquire through competitive
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(88)

(89)

methods, and not an offer responding to a Recipient’s previously published expression of
need or request for proposals.

“Work” means the design, constructions, operation, maintenance, and all other work,
services and obligations required to be furnished, performed or provided by the
Contractor under the Agreement.

“Value Engineering” means the systematic application of recognized techniques that
identify the function of a product or service, establish a value for that function, and
provide the necessary function reliably at the lowest overall cost. In all instances, the
required function should be achieved at the lowest possible life cycle cost consistent with
requirements for performance, maintainability, safety, security, and aesthetics.

Section 1-401 Public Access to Procurement Information

(1)

(2)

Procurement information shall be a public record to the extent provided in Chapter 552
(Public Information Act) of the Government Code, as amended, and shall be available to
the public as provided in such statute.

All Solicitations shall contain a provision requiring all bids and proposals to identify any
information believed to be exempt from disclosure as trade secrets or commercial or
financial information provided that blanket designations will not be acceptable and that
any such identification of information will not be determinative of any issue relating to
the application of, or treatment of such information or materials under law.

Section 1-501 Acquisition of Real Property

(1)

(2)

(3)

This section sets forth the Policy of ATP in connection with the Procurement of real
property. For the purpose of the Procurement Policy and Guidelines, "real property"
includes ownership in fee, leases of real property, easements, rights-of-way, and all other
ownership interests in real property.

It is the Policy of ATP to make every reasonable effort to acquire real property by
agreement with the owners.

Whenever practical, ATP shall establish an amount estimated to be fair compensation for
real property prior to initiation of negotiations with the owner. If only part of the property
is to be acquired or the interest to be acquired is less than the full interest of the owner,
the estimated amount will include a statement explaining the basis for the determination
of fair value. Any increase or decrease in the fair market value of the real property, prior
to the date of valuation, caused by the public improvement or project for which the real
property is to be acquired, or by the likelihood that the real property would be acquired
for such improvement or project, should be disregarded in making the estimate.
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(4)

(5)

In establishing the amount estimated to be fair compensation, two appraisals of each
parcel or tract may be obtained, from appraisers working independently of each other, to
the extent required under Section 451.054(d) of the Transportation Code.

The Executive Director shall establish procedures for the selection and Procurement of
real property; provided, however, no acquisition of real property shall be made without
the approval of the Board.




CHAPTER 2 — PROCUREMENT AUTHORITY AND OFFICIALS

Section 2-100 - Authority and Responsibility

Section 2-101 Procurement Authority

(1)

(2)

(3)

(4)

The authorization to enter into contracts on behalf of ATP will be conferred only by
resolution of the Board providing general authorizations to enter into contracts or
authority for specific contracts or types of contracts. Any provision in this Policy describing
the methods and procedure for Procurement and designating ATP representatives for
Procurement actions shall be subject to authorization from the Board to award a contract.

No contract, modification, Change Order, or other commitment shall be made on behalf
of ATP unless it is made in writing and executed by a representative of ATP acting within
the scope of the representative's designated authority. Contracts, modifications, Change
Orders, or other commitments made on behalf of ATP by ATP Person acting outside the
scope of their designated authority may be ratified by the Executive Director provided the
Executive Director determines in writing that such action is in ATP's best interest and all
such ratification actions (together with a description of the circumstances and the
justification therefor) shall be reported quarterly by the Executive Director in a written
report to the Board.

No person shall be authorized or permitted to commence work for or on behalf of ATP in
contemplation of a contract prior to the execution of a written contract.

No contract, modification, Change Order, or contract price adjustment shall be made
unless sufficient funds are authorized and available for expenditure for such purpose in
ATP's current budget; provided, however, that with respect to the validity, as to the
contractor, of any contract, modification, Change Order, or adjustment in contract price
which the contractor has reasonably relied upon, there shall be a rebuttable presumption
that there has been compliance with this provision.

Section 2-102 Procurement Responsibility

(1)

(2)

The Executive Director shall be responsible for the Procurement of property, services, and
construction in accordance with this Policy as well as the management and disposal of
supplies.

In accordance with the Policy and Guidelines and subject to Section 2-101, the Executive
Director shall:

(a) procure or supervise the Procurement of all property, services, and construction
needed by ATP;
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(b) supervise and control all assets, equipment, and inventories of supplies belonging
to ATP;

(c) sell, trade, or otherwise dispose of surplus assets, equipment, or supplies
belonging to ATP; and

(d) establish and maintain programs for specification development, contract
administration, and inspection and acceptance of supplies, services, and

construction.

(3) The Executive Director may adopt operational procedures consistent with the Policy and
Guidelines pertaining to the execution of Procurement duties.

Section 2-200 — Board Authority and Delegations of Authority

Section 2-201 Board Authority and Authority to Delegate

(1) The Board is empowered under the laws of the State of Texas to exercise its powers by
resolution, including to make contracts, incur liabilities, borrow money, issue notes, bonds
and other obligations.

(2) The Board may delegate authority to the Executive Director or other officers or agents of
ATP to purchase certain property, services, or construction, and within budgeted amounts
approved, by the Board.

(3) In accordance with ATP Resolution 2021-008, the Executive Director or his/her Designee is
authorized to execute agreements for amounts not to exceed $250,000 per year per
agreement, provided that the Executive Director or his/her Designee reports to the Board
on a monthly basis regarding any contract agreement entered into during the previous
month valued between $150,000 and $250,000.

(4) The Executive Director shall seek the prior approval of the Board for any agreement that
will exceed $250,000. Any contract modification above the delegated Procurement
authority or the originally approved contingency will require subsequent Board approval.

(5) The Executive Director or his/her Designee has the authority and responsibility to:
(a) Approve and execute all purchase requisitions within his/her level of authority;

(b) Advertise and/or issue solicitation documents (e.g., RFQs/IFBs/RFPs/SOQs) for
Contracts expected to be within his/her level of authority;




(6)

(c)

Approve and enter into purchase orders and Contracts within his/her level of
authority;

(d) Approve and enter into a Contract Modification (including the settlement of a

(e)

(f)

contract claim) that did not originally require Board approval so long as the Contract
Modification (either individually or in combination with other Contract
Modifications) does not increase the Contract amount or yearly contract amount
above the level of authority given to the Executive Director;

Approve and enter into a Contract Modification (including the settlement of a
contract claim) that originally required Board approval so long as the Contract
Modification, as combined in amount with other non-Board-approved Contract
Modifications does not exceed the level of authority given to the Executive Director;

Approve the issuance of formal Change Orders that are expected to result in
Contract Modifications that do not exceed the level of authority given to the
Executive Director.

Authority conferred on the Executive Director in the Policy and Guidelines with respect to

the following matters shall not be delegated:

(a)
(b)
(c)
(d)
(e)

appointment of contracting officers under Section 2-203;

deviations from the Policy and Guidelines under Section 2-301;
reduction of bond amounts under Section 5-302(3);
stay of Procurements during protests under Section 10-204; and

Authority to debar or suspend under Section 4-310(2).

Section 2-202 Delegations and Revocations of Authority

(1)

(2)

The Executive Director's delegations of authority shall be in writing and shall specify:

(a)
(b)
(c)

the activity or function authorized;
any limits or restrictions on the exercise of the delegated ATP; and

the duration of the delegation.

Any authority delegated by the Executive Director may be revoked at any time and
without prior approval of the Board.




Section 2-203 Contracting Officers

(1) The selection, appointment, and terminations of appointments of contracting officers
shall be made only by the Executive Director. In selecting contracting officers, the
Executive Director shall consider public contract experience, training, education,
judgment, character, and ethics.

(2) Appointment of contracting officers shall be made in a Certificate of Appointment signed
by the Executive Director in the following form:

CERTIFICATE OF APPOINTMENT

Pursuant to Authority vested in the undersigned by the Austin Transit
Partnership Procurement Policy and Guidelines,

is hereby appointed Contracting Officer for Austin Transit Partnership subject to
the limitations in ATP’s Procurement Policy and Guidelines and to the following:

Unless sooner revoked, this appointment is effective as long as the appointee
named herein is an employee of ATP.

Date Signature of Executive Director

Section 2-300 - Deviations from Policy and Guidelines

Section 2-301 Deviations from Policy and Guidelines

The Executive Director may approve deviations from the Policy and Guidelines with respect to an
individual Procurement, subject to compliance with applicable law and any applicable Federal
Requirements; provided, however, that any such deviation (together with a description of the
circumstances and the justification therefor) shall be reported quarterly by the Executive Director
in a written report to the Board.




Section 2-400 - Changes to Policy and Guidelines

Section 2-401 Changes to the terms of this Policy

The Executive Director is empowered to approve one-time deviations from the Policy and
Guidelines in accordance with the provisions of Section 2-301. No permanent change shall be
made to this Policy without the express approval of the Board, except for minor, insignificant
changes that are matters of form rather than substance, e.g., style changes, typographical,
punctuation, and transposition errors

Section 2-500 Procurements Using Federal Funds

Section 2-501 Procedures

Procurements involving the use of federal assistance grant funds will be conducted in accordance
with the terms of the Procurement Policy and Guidelines and requirements of the grantor
agency. In the instance of FTA grants, the Federal Requirements will be followed. In the event
of any inconsistency with the Procurement Policy and Guidelines, the provisions of any Federal
Requirements shall be controlling.

Section 2-502 Procurement Clauses

The Executive Director shall promulgate required clauses to be used when using federal
assistance to finance a Procurement . ATP should ensure that only the applicable clauses for a
Procurement are included; inapplicable clauses may restrict competition or result in a higher
price.




CHAPTER 3 - SOURCE SELECTION AND CONTRACT FORMATION

Section 3-100 - General Provisions

Section 3-101 Definition of Terms

(1)

(2)

(3)

(4)

(4)

(5)

(6)

"Bid" means any bid submitted in competitive sealed bidding or in the second phase of
multi-step competitive sealed bidding and includes submissions under Section 3-204
(Small Purchases) if no changes in offers are allowed after submission.

"Cost Analysis" is the evaluation of cost data for the purpose of arriving at costs actually
incurred or estimates of costs to be incurred, prices to be paid, and costs to be
reimbursed.

"Cost Data" is information concerning the actual or estimated cost of labor, material,
overhead, and other cost elements which actually have been incurred or which are
expected to be incurred by the contractor in performing the contract.

"Cost-Reimbursement Contract" means a contract under which a contractor is
reimbursed for costs which are allowable and allocable in accordance with the contract
terms and the provisions of the Procurement Policy and Guidelines and is paid a fee, if
any.

"Discussions" as used in the source selection process, means an exchange of information
(written or oral) or negotiation that involves information essential for determining the
acceptability of a proposal or during which the offeror and ATP may alter or otherwise
change the conditions, terms, and price of the proposed contract. Discussions may be
conducted in connection with competitive sealed proposals, sole source, and emergency
Procurement; discussions are not permissible in competitive sealed bidding (except to the
extent permissible in the first phase of multi-step sealed bidding).

"Established Catalogue Price" means the price included in a catalogue, price list, schedule,
or other form that:

(a) is regularly maintained by a manufacturer or contractor;
(b) is either published or otherwise available for inspection by customers; and
(c) states prices at which sales are currently or were last made to a significant number

of any category of buyers or buyers constituting the general buying public for the
property or services involved.

"Invitation for Bids" or "IFB" means all documents, whether attached or incorporated by
reference, utilized for soliciting competitive sealed bids.
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(7)
(8)
(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

"Phase One" is defined in Section 3-202.17 (Multi-Step Competitive Sealed Bidding).
"Phase Two" is defined in Section 3-202.17 (Multi-Step Competitive Sealed Bidding).

"Price Analysis" is the evaluation of Price Data (without analysis of the separate cost
components and profit as in cost analysis) which may assist in arriving at prices to be paid
and costs to be reimbursed.

"Price Data" is factual information concerning prices, including profit, for property,
services, or construction identical or substantially similar to those being procured. In this
definition, "prices" refers to offered or proposed selling prices, historical selling prices,
and current selling prices of such items. This definition refers to data relevant to both
prime and subcontract prices.

"Proposal" means any offer submitted in response to any Solicitation, including an offer
under Section 3-204 (Small Purchases), except a Bid.

"Purchase Description" means the words used in a solicitation to describe the property,
services, or construction to be purchased, and includes Specifications attached to, or
made a part of, the solicitation.

"Request for Proposals" or "RFP" means all documents, whether attached or incorporated
by reference, utilized for soliciting Proposals.

"Responsible Bidder" or "Responsible Offeror" means a party that has  the financial
resources, personnel, facilities, integrity, past and current performance history, and
overall capabilities to fulfill specific contractual requirements satisfactorily.

"Responsive" (1) Describes a bid/proposal that meets, without any material deviation, the
expressed requirements of a solicitation (2) When a bidder fully complies with and does
not materially deviate from the terms, conditions, and specifications set forth in an
invitation for bids. (3)When an offeror materially complies with a solicitation and is
capable of being made compliant through discussions.

"Solicitation" means an Invitation for Bids, a Request for Proposals, a request for
guotations, or any other document issued by ATP for the purpose of soliciting bids or
proposals to perform a contract.

Section 3-102 Extension of Time for Bid or Proposal Acceptance

After opening bids or proposals, the Contracting Officer may request bidders or offerors to
extend the time during which ATP may accept their bids or proposals; provided that with regard
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to bids, no other change is permitted. The reasons for requesting the extension shall be
documented.
Section 3-103 Extension of Time on Indefinite Quantity Contracts

The time of performance of an indefinite quantity contract may be extended upon agreement of
the parties, provided the extension is for 90 days or less and the Contracting Officer determines
in writing that it is not practical to award another contract at the time of such extension.

Section 3-104 Only One Bid or Proposal Received

(1) If only one responsive bid is received in response to an Invitation for Bids (including multi-
step bidding), an award may be made to the single bidder if the Contracting Officer finds
that the price submitted is fair and reasonable and that either (i) other prospective
bidders had reasonable opportunity to respond or (ii) there is not adequate time for
resolicitation. Otherwise, the bid may be rejected pursuant to the provisions of Section
3-300 (Cancellation of Solicitations; Rejection of Bids or Proposals) and:

(a) new bids or offers may be solicited;

(b) the proposed Procurement may be cancelled; or

(c) if a Contracting Officer above the level of the procuring Contracting Officer
determines in writing that the need for the property, service, or construction
continues but that the price of the one bid is not fair and reasonable and there is
no time for re-solicitation (or re-solicitation would likely be futile), the
Procurement then may be conducted under Section 3-205 (Sole Source
Procurement).

(2) If only one proposal is received in response to a Request for Proposals, a determination
must be made by a Contracting Officer above the level of the procuring Contracting

Officer to:

(a) make an award in accordance with the procedures set forth in Section 3-203
(Competitive Sealed Proposals);

(b) conduct the Procurement under Section 3-205 (Sole Source Procurement); or
(c) if time permits, resolicit proposals.

Section 3-105 Multiple or Alternate Bids or Proposals

Unless multiple or alternate bids or proposals are specifically provided for, the solicitation shall
state that such bids or proposals shall not be accepted. When prohibited, multiple or alternate
bids or proposals shall be rejected; provided, however, that if a bidder clearly indicates a
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responsive base bid, it shall be considered for award as though it were the only bid or proposal
submitted by the bidder or offeror. The provisions of this section shall be set forth in the
solicitation, and if multiple or alternate bids or proposals are allowed, it shall specify their
treatment.

Section 3-106 Bonds for Supply or Service Contracts

Bid, performance and payment bonds or other security may be required for supply contracts or
service contracts as the Contracting Officer deems advisable to protect the interest of ATP. Any
such requirements must be set forth in the solicitation. Bid or performance bonds should not be
used as a substitute for a determination of bidder or offeror responsibility. Sections 5-301 (Bid
Bonds), 5-302 (Performance Bonds), and 5-303 (Payment Bonds) set forth bonding requirements
applicable to construction contracts and may be considered when establishing any such
requirements for supply contracts or service contracts.

Section 3-107 Conditioning Bids or Proposals Upon Other Awards

Any bid or proposal which is conditioned upon receiving award of both the particular contract
being solicited and another contract from ATP shall be deemed nonresponsive and not
acceptable.

Section 3-108 Determination of Contractual Terms and Conditions

The Contracting Officer is authorized to determine the contractual provisions, terms, and
conditions of Solicitations and Contracts; provided, such provisions, terms, and conditions are
aligned with this Policy to the extent applicable and are not contrary to the Federal Requirements
(if applicable) or applicable law governing the Procurement.

Section 3-109 Unsolicited Offers

(1) An unsolicited offer is any offer submitted to ATP by a third party other than one
submitted in response to a Solicitation. The Executive Director shall consider the offer as
provided in this section.

(2) To be considered for evaluation, an unsolicited offer must not be for an item for which
competitive sealed bids or competitive sealed proposals are required by the Federal
Requirements (if applicable) or applicable law and:

(a) must be in writing;

(b) must be independently originated and developed by the offeror;

(c) must be prepared without ATP's supervision, endorsement, direction or direct
involvement;




(3)

(4)

(5)

(6)

(d) must be sufficiently detailed to allow a judgment to be made concerning the
potential utility of the offer to ATP;

(e) must be for unique and innovative supplies or services;

(f) must not be an advance proposal for property or services that ATP could acquire
through competitive methods;

(g) must not be an offer responding to any previously published ATP expression of
need or request for proposals.

An unsolicited offer meeting the requirements of (2), above, shall be evaluated to
determine its utility to ATP and whether it would be to ATP's advantage to enter into a
contract based on the unsolicited offer. Except where (4) applies, if ATP determines that
it is interested in acquiring the property or services described in the unsolicited offer, ATP
will issue a public notice which includes the following details: (a) a statement that the
unsolicited offer was received by ATP; (b) an adequate description of the property or
services offered, without improperly disclosing proprietary information or disclosing the
originality of thought or innovativeness of the property or services offered; and (c) a
statement that ATP is interested in acquiring the property or services offered. Following
issuance of public notice, ATP will allow interested parties an adequate opportunity to
comment or submit competing proposals. ATP will issue a public notice of its intention
to award any contract based on the unsolicited offer or another proposal submitted in
response to the public notice prior to award.

If it is impossible to describe the property or services offered in the unsolicited offer
without revealing proprietary information or disclosing the originality of thought or
innovativeness of such property or services, ATP make a sole source award to the offeror.
A sole source award may not ne based solely on the unique capability of the offeror to
provide the specific property or services proposed.

If an award is to be made on the basis of the unsolicited offer under (3) or (4) above, the
sole source procedures in Section 3.205 (Sole Source Procurement) shall be followed.

Any written request for confidentiality of data contained in an unsolicited offer that is
made in writing shall be honored if permitted by law, subject to Section 1-401 (Public
Access to Procurement Information) and the other provisions of this policy, guidelines
and applicable law. If an award is contemplated, confidentiality of data shall be agreed
upon by the parties and governed by the provisions of law and the contract. If agreement
cannot be reached on the confidentiality, ATP may reject the unsolicited offer.
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Section 3-110 Novation or Change of Name

(1) No contract between ATP and a Contractor is transferable or otherwise assignable by the
Contractor without the written consent of the Contracting Officer; provided, however,
that a contractor may assign monies receivable under a contract after due notice to ATP.

(2) When in the best interest of ATP, a successor in interest may be recognized in a novation
agreement in which the transferor, transferee, and ATP shall agree that:

(a) the transferee assumes all of the transferor's obligations;
(b) the transferor waives all rights under the contract as against ATP; and

(c) unless the transferor guarantees performance of the contract by the transferee,
the transferee shall, if required, furnish a satisfactory performance bond, or
otherwise in accordance with the terms of the relevant Contract.

(3) When a contractor requests to change the name in which it holds a contract with ATP,
the Contracting Officer shall, upon receipt of a document indicating such change of name
(for example, an amendment to the articles of incorporation of the corporation), enter
into an agreement with the requesting contractor to effect the change of name. The
agreement changing the name shall specifically indicate that no other terms and
conditions of the contract are thereby changed and the Contract shall continue in full
force and effect.

Section 3-111 Contracting for Installment Purchase Payments

Supply contracts may provide for installment purchase payments, including interest charges, over
a period of time. Installment payments, however, should be used judiciously in order to achieve
economy and not to avoid budgetary restraints and shall be justified in writing by the Contracting
Officer, who shall be responsible for ensuring that statutory or other prohibitions are not violated
by use of installment provisions and that all budgetary, funding, or other required prior approvals
are obtained. No such agreement shall be used unless provision for installment payments is
included in the solicitation document.

Section 3-112 Purchase of Items Separately from Construction Contract

The Executive Director is authorized to determine whether a supply item or group of supply items
shall be included as a part of, or procured separately from, any contract for construction.
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Section 3-113 Purchase of Standard Commercial Products

If the Contracting Officer makes a determination that the items or services to be purchased
qualify as Commercial Products in accordance with the definition at Section 1-301 (39), the
Procurement shall be fully and openly competed, whenever practicable.

Section 3-114 Maximizing Participation of Small Business Private Enterprises

Section 3-114.01 Purpose and General Requirements

ATP adopts this program to require and encourage, to the maximum extent feasible, the
participation of small business private enterprises in ATP procurements. This program is
reasonably designed to increase the participation of disadvantaged, minority, and women
owned business enterprises in ATP procurements through race-neutral means.

This section sets out parameters and guidelines regarding Joint Venture formation and
participation in ATP Procurements. The determination whether to incorporate solicitation

considerations for such entities shall be made by the Contracting Officer.

Section 3-114.02 Utilization of Joint Ventures

(1) Where appropriate, the Contracting Officer shall encourage the participation of Joint
Ventures in Procurements.

(2) When the Contracting Officer determines, in writing, that appropriate business
circumstances warrant, the Contracting Officer may require that Bids or Proposals in
response to the solicitation be submitted by Joint Ventures. By inserting such language
in the solicitation, any bid or offer submitted in response to the solicitation that does not
comply with this requirement shall be determined nonresponsive and rejected.

(a) The Executive Director or his/her Designee may promulgate ATP detailed
guidelines for determining the types of Procurements for which the Contracting
Officer may require responses by Joint Ventures. As a general guideline, such
Procurements shall involve one or more of the following:

(i) Large, complex, and/or multi-disciplinary statements of work;
(ii) Work to be performed at more than one ATP site;
(iii) Long-term repetitive task performance for a variety of tasks;

(iv) Efficiency-enhancing activities; or

(v) Requirements related to the quality or competence of the work.
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(3)

(b) In adopting guidelines for determining the types of Procurements for which the
Contracting Officer shall require responses by Joint Ventures, the Executive
Director shall be guided by the Antitrust Guidelines for Collaboration Among
Competitors published by the Federal Trade Commission and the Department of
Justice or any equivalent document.

The requiring activity (“customer”) shall make an initial determination whether a
Procurement is appropriate for Joint Ventures at the time the requirement is identified
for inclusion in ATP Procurement Plan. This determination shall be provided to the Board
and notated for that Procurement in ATP Procurement Plan.

(4) When the customer provides the appropriate funding and Procurement requisition to the
Contracting Officer to commence the solicitation process, the Contracting Officer shall
initially review the requirement to ascertain if the customer made a determination
concerning the utilization of Joint Ventures for the solicitation and work performance.
(a) If the customer identified the Procurement as appropriate for the use of Joint

Ventures, the Contracting Officer shall review that determination and either
concur or non-concur. If the Contracting Officer concurs with the customer's
determination, Subsection (c) shall apply. If the Contracting Officer non-concurs,
then the reasons shall be written and placed in the Procurement File.

(b) If the customer did not identify the Procurement as appropriate for the use of
Joint Ventures, the Contracting Officer shall make the determination. If the
Contracting Officer determines that the use of Joint Ventures is appropriate to the
specific Procurement, the Contracting Officer shall prepare a written
determination for the Procurement File.

(5) The Contracting Officer’'s determination must be documented in writing in the
Procurement File and comply with applicable statutory and regulatory criteria for
conducting ATP Procurements.

Section 3-115 Ensuring Necessary and Non-Duplicative Purchases

(1)

ATP shall endeavor to acquire only property and services that are necessary and non-
duplicative. To determine its reasonably expected Procurement needs, ATP shall:

(a) determine the Procurement requirements necessary to sustain ATP operations
through the upcoming fiscal year during the annual budget process; and

(b)  carry out long range Procurement planning to identify the Procurement
requirements of ATP.
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(2) Any additional Procurement requirements identified outside of the processes described
in (1) above should be submitted to the Procurement Department.

(3) The Procurement Department will review the Procurement requirements identified in
accordance with (1) and (2) above and take the following further steps as appropriate:

(a) Consider consolidating or breaking out Procurements to obtain a more
economical purchase and avoiding purchase of unnecessary or duplicative items.

(b) Where appropriate, analyze lease versus purchase alternatives.

(c) Conduct any other appropriate analysis to determine the most economical
approach.

(d) Consider FTA guidance on spare ratios.

(e) Prohibit adding quantities or options solely to permit assignment to another

party at a later date.

(f) Consider various Procurement sources, including those available under interlocal
agreements, where appropriate to foster greater economy and efficiency.

There considerations do not prohibit ATP from splitting Procurements to foster greater
opportunities for DBEs, small and minority firms, and women business enterprises.

(4) Where appropriate in construction contracts of sufficient size to offer reasonable
opportunities for cost reductions, ATP shall consider inclusion of value engineering
clauses.

Section 3-200 Methods of Source Selection

ATP may use and consider various Procurement sources, including, but not limited to:

(a) State contracts awarded competitively for the benefit of all State agencies (such as DIR,
HGACBuy, Texas Multiple Award Schedule Program, The Cooperative Purchasing
Network, and Buy Board);

(b) Another state’s cooperative Procurement contract, including purchases made pursuant
to Section 3019 of the FAST Act;

(c) Cooperative Procurement contracts that are purchasing schedules between a state or
eligible nonprofit with one or more vendors for rolling stock;

(d) Specified purchasing programs under the General Services Administration (“GSA”)
Federal Supply Schedule to the extent authorized by federal law (which may include the
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Cooperative Purchasing Program for information technology, law enforcement, and
security solutions; disaster purchases; and public-health-emergency purchases);

(e) Federal excess and surplus property;
(f) Assignment of another entity’s contract rights

Cooperative Contract Requirements

If buying a product that is other than the lowest offered price for that product under all
cooperative contracts, the Procurement Department must document why the higher-priced
product must be purchased. Prior to purchase, the Procurement Department must also
determine that the State contracts were awarded with full and open competition and were not
subject to geographical preferences (e.g., giving in-state vendors a bidding preference) because
some states have such practices that are prohibited by FTA.

GSA Schedule Requirements

The GSA schedule does not require vendors to comply with FTA’s Buy America regulations, and
it may include manufactured products that are not eligible for reimbursement of FTA funds. In
these cases, ATP must ensure that all Buy America certifications or waivers are received before
awarding a contract or purchase order.

When using the GSA schedule to acquire property or services, ATP can fulfill the requirement for
full and open competition by seeking offers from at least three vendors. ATP must still determine

that any purchase from the GSA schedule is a fair and reasonable price.

Acquisition Through Assigned Contract Rights (Piggybacking)

ATP may acquire contract rights through assignment by another entity. If ATP does so, it must
ensure:

(@) The underlying contract complies with FTA requirements prohibiting excessive options;

(b) The underlying contract includes an assignment clause with a clear right to assign the
guantities and that those quantities are still permitted to be purchased under the original
contract terms;

(c) ATP documents that the price of the contract rights being assigned is fair and reasonable
at the time of the assignment (no price analysis is required if ATP can confirm that a price
analysis was properly prepared for the original contract);

(d) No Cardinal Changes are made;

(e) Domestic content meets the applicable requirements;




(f) All other Federal Requirements are complied with; and

(g) It obtainsa complete Procurement File for the underlying Procurement from the assigning

agency.

ATP must also consider, prior to using another entity’s contract rights, if other approaches would
better allow it to meet its particular needs. Where the assigned contract includes options, ATP
shall only exercise the option right if it has determined that: (i) the terms and conditions of the
option to be exercised are substantially similar to the terms and conditions as stated in the
original contract at the time of award; and(ii) the option price is better than prices available in
the market or that when it intends to exercise the option, the option is more advantageous.

Section 3-201

(1)

(2)

General Requirements

Chapter 451 of the Texas Transportation Code provides:

(a)

(b)

The Board of Directors shall have authority and responsibility to advertise, enter
into, and amend contracts for the purchase, or lease of materials or services.
Chapter 451 also authorizes the Board of Directors to adopt rules governing
Procurement policy including defining the terms in and implementing ATP’s
Procurement Policy & Guidelines.

the procedures, guidelines, or rules adopted under this section confer no rights on
an actual or potential bidder, offeror, contractor, or other person except as
expressly stated in the procedures, policy, guidelines, or rules.

Section 451 of the Texas Transportation Code provides as follows:

(a)

(b)

(c)

Except as provided by subsection (f), ATP may not award a contract for
construction, services, or property, other than real property, except through the
solicitation of competitive sealed bids or proposals ensuring full and open
competition.

ATP shall describe in a solicitation each factor to be used to evaluate a bid or
proposal and give the factor's relative importance.

The Board may authorize the negotiation of a contract without competitive sealed
bids or proposals if:

(1) the aggregate amount involved in the contract is $50,000 or less;

(2) the contractis for construction for which no more than one bid or proposal is
received;
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(3)

(4)

(5)

(6)

the contract is for services or property for which there is only one source or
for which it is otherwise impracticable to obtain competition;

the contractis to respond to an emergency for which the public exigency does
not permit the delay incident to the competitive process;

the contract is for personal of professional services or services for which
competitive bidding is precluded by law; or

the contract, without regard to form and which may include bonds, notes,
loan agreements, or other obligations, is for the purpose of borrowing money
or is a part of a transaction relating to the borrowing of money, including:

(A) a credit support agreement, such as a line or letter of credit or other
debt guaranty;

(B) a bond, note, debt sale or purchase, trustee, paying agent,
remarketing agent, indexing agent, or similar agreement;

(C) an agreement with a securities dealer, broker, or underwriter; and
(D) any other contract or agreement considered by the executive

committee to be appropriate or necessary in support of ATP's
financing activities.

(3) All contracts of ATP shall be awarded by competitive sealed bidding pursuant to Section
3-202 (Competitive Sealed Bidding), except as provided in:

(a)
(b)
(c)
(d)
(e)
(f)
(8)

Section 3-202

section 2-101(5) (contracts for legal services);

section 3-203 (Competitive Sealed Proposals);

section 3-204 (Small Purchase);

section 3-205 (Sole Source Procurement);

section 3-206 (Emergency Procurements);

section 3-207 (Statutory Professional Services); or

section 5-500 (Architect-Engineer and Land Surveying Services).

Competitive Sealed Bidding




Section 3-202.01 General Requirements

The competitive sealed bidding method is the preference for the Procurement of property,
services, or construction. The Contracting Officer will make a determination whether
competitive sealed bidding is appropriate on a Procurement-by-Procurement basis taking into
the relevant circumstances including, but not limited to, whether: (i) a precise specification is
available, (ii) two or more responsible bidders are willing to compete, (iii) the Procurement
generally lends itself to a firm fixed price contract, (iv) selection can be made on the basis of
price, and (v) Discussions are not expected to be necessary. The provisions of this Section 3-202
apply to every Procurement made by competitive sealed bidding, including multi-step sealed
bidding, unless otherwise determined by the Contracting Officer, subject to compliance with
applicable law and any applicable Federal Requirements.

Section 3-202.02 The Invitation for Bids

(2) An Invitation for Bids shall be used to initiate a competitive sealed bid Procurement.
(2) The Invitation for Bids shall include the following:

(a) instructions and information to bidders concerning the bid submission
requirements, including the time and date set for receipt of bids, the address of
the office to which bids are to be delivered, the maximum time for bid acceptance
by ATP, and any other special information;

(b) the Purchase Description, all evaluation factors and their relative importance,
delivery or performance schedule and such inspection and acceptance
requirements as are not included in the purchase description; and

(c) the contract terms and conditions, including warranty and bonding or other
security requirements, as applicable.
(3) Bid receipt times for construction contracts should be no earlier than 2:00 p.m. on

Tuesday through Friday, and the day for receipt of bids shall not be the day after a legal
holiday in order to facilitate receipt and evaluation of subcontractor bids by prospective
general contractors.

(4) The Invitation for Bids may incorporate documents by reference provided that the
Invitation for Bids specifies where such documents can be obtained.

(5) The Invitation for Bids shall require bidders to acknowledge the receipt of all amendments
issued.
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Section 3-202.03 Bidding Time

Bidding time is the period of time between the date of distribution of the Invitation for Bids and
the time and date set for receipt of bids. In each case, bidding time will be set to provide bidders
sufficient time to prepare their bids. A minimum of 21 days shall be provided, unless a shorter
time is deemed necessary for a particular Procurement as determined in writing by the
Contracting Officer.

Section 3-202.04 Bidder Submissions

(1)

(2)

(3)

The Invitation for Bids shall provide a form which shall include space in which the bid price
shall be inserted and which the bidder shall sign and submit along with all other necessary
submissions.

The Invitation for Bids will state whether electronic bids will be accepted. Electronic bids
will be received, opened, and recorded in a manner consistent with Section 3-202.11
(Receipt, Opening, and Recording of Bids).

Bid samples or descriptive literature may be required when it is necessary to evaluate
whether the items offered meet the Purchase Description of the Invitation for Bids and/or
to establish with more precision what the bidder proposes to furnish. The Invitation for
Bids shall state that bid samples or descriptive literature should not be submitted unless
expressly requested and that, regardless of any attempt by a bidder to condition the bid,
unsolicited bid samples or descriptive literature which are submitted at the bidder's risk
will not be examined or tested and will not be deemed to vary any of the provisions of
the Invitation for Bids.

Section 3-202.05 Public Notice

(1)

(2)

Invitations for Bids or notices of the availability of Invitations for Bids shall be publicly
advertised and furnished to a sufficient number of bidders for the purpose of securing
competition. Notices of availability shall indicate where, when, and for how long
Invitations for Bids may be obtained; generally, describe the property, service, or
construction desired; and may contain other appropriate information.

Any Procurement exceeding the small purchases threshold for which competitive sealed
bids or proposals are required by law, as described in Section 3-201(1), shall require notice
published at least once each week for two consecutive weeks. Notice shall be advertised
in a local newspaper, on the internet, in trade journals, etc. as is deemed appropriate
by the Contracting Officer. If practicable, the notice will be published in a
newspaper of general circulation at least once each week for two consecutive weeks
before the date set for the bid opening and the first notice must be published at least
15 days before the date set for the bid opening.
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(3) A copy of the Invitation for Bids shall be made available for public inspection at the office
of ATP.

Section 3-202.06 Bidders Lists

ATP does not maintain a bidders list.

Section 3-202.07 Pre-Bid Conferences

Pre-bid conferences may be conducted to explain the Procurement requirements. If the
Contracting Officer determines to hold a pre-bid conference, it shall be announced to all
prospective bidders known to have received an Invitation for Bids. The conference should be held
long enough after the Invitation for Bids has been issued to allow bidders to become familiar with
it but sufficiently before bid opening to allow consideration of the conference results in preparing
their bids. Nothing stated at the pre-bid conference shall change the Invitation for Bids unless a
change is made by written amendment as provided in Section 3-202.08 (Amendments to
Invitations for Bids), and the Invitation for Bids or the notice of pre-bid conference shall so
provide. A summary of the conference or the presentation given by ATP shall be supplied to all
those prospective bidders known to have received an Invitation for Bids. If a transcript is made,
it shall be a public record.

Section 3-202.08 Amendments to Invitations for Bids

Amendments to Invitations for Bids shall be identified as such and shall require that the bidder
acknowledge receipt of all amendments issued. The amendment shall reference the portions of
the Invitation for Bids it amends. Amendments should be used to:

(2) make any changes in the Invitation for Bids such as changes in quantity, Purchase
Descriptions, delivery schedules, and opening dates;

(2) correct defects or ambiguities; or
(3) furnish to other bidders information given to one bidder if such information will assist the
other bidders in submitting bids or if the lack of such information would prejudice the other

bidders.

Section 3-202.09 Pre-Opening Modification or Withdrawal of Bids

(1) Bids may be modified or withdrawn by written notice received in the office designated in
the Invitation for Bids prior to the time and date set for bid opening. A bid modification
or withdrawal received by ATP prior to the time and date set for bid opening will be
effective if there is evidence demonstrating that the modification or withdrawal was
received by ATP prior to the time and date set for bid opening.
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(2)

(3)

If a bid is withdrawn in accordance with this section, the bid security, if any, shall be
returned to the bidder.

All documents relating to the modification or withdrawal of bids shall be made a part of
the Procurement File.

Section 3-202.10 Late Bids, Withdrawals, and Modifications

(1)

(2)

(3)

(4)

Any bid received at the location designated in the Invitation for Bids after the time and
date set for receipt of bids is late. Any withdrawal or modification of a bid received at the
location designated in the Invitation for Bids after the time and date set for opening of
bids at the place designated for opening is late.

No late bid, late modification, or late withdrawal will be considered unless received
before contract award and the bid, modification, or withdrawal would have been timely
but for the action or inaction of ATP personnel.

Bidders submitting late bids that will not be considered for award shall be so notified as
soon as practicable.

Records shall be made and kept in the Procurement File for each late bid, late
modification, or late withdrawal.

Section 3-202.11 Receipt, Opening, and Recording of Bids

(1)

(2)

(3)

Upon receipt, each bid and modification shall be time-stamped but not opened and shall
be stored in a secure place until the time and date set for bid opening.

Bids and modifications shall be opened publicly, in the presence of one or more witnesses,
at the time, date, and place designated in the Invitation for Bids. The name of each bidder,
the bid price, and such other information as is deemed appropriate by the Contracting
Officer shall be read aloud or otherwise made available. Such information also shall be
recorded at the time of bid opening; that is, the bids shall be tabulated or a bid abstract
made. The names and addresses of required witnesses also shall be recorded at the
opening. The opened bids shall be available for public inspection except to the extent the
bidder designates trade secrets or other proprietary data to be confidential as set forth
in this section and Section 1-401 (Public Access to Procurement Information). Material so
designated shall accompany the bid and shall be readily separable from the bid in order
to facilitate public inspection of the nonconfidential portion of the bid. Prices and makes
and model or catalogue numbers of the items offered, deliveries, and terms of payment
shall be publicly available at the time of bid opening regardless of any designation to the
contrary.

The Contracting Officer shall examine the bids to determine the validity of any requests




for nondisclosure of trade secrets and other proprietary data identified in writing in
accordance with Section 1-401 (Public Access to Procurement Information) and the other
requirements of this Policy, guideline and applicable law. If the Contracting Officer and
the relevant bidder do not agree as to the disclosure of data, the Contracting Officer shall
inform the bidder in writing what portions of the bids will be disclosed and that, unless
the bidder protests under Chapter 4, 4-300 (Administrative Remedies) of this Policy, the
bids will be so disclosed. The bids shall be open to public inspection subject to any
continuing prohibition on the disclosure of confidential data.

Section 3-202.12 Mistakes in Bids

(1)

(2)

(3)

Correction or withdrawal of a bid because of an inadvertent mistake in the bid requires
careful consideration to protect the integrity of the competitive bidding system and to
ensure fairness. If the mistake is attributable to an error in judgment, the bid may not be
corrected. Bid correction or withdrawal by reason of a nonjudgmental mistake is
permissible but only to the extent it is not contrary to the interest of ATP and would not
be prejudicial to other bidders.

A bidder may correct mistakes discovered before the time and date set for bid opening
by withdrawing or correcting the bid as provided in Section 3-202.09 (Pre-Opening
Modification or Withdrawal of Bids).

When the Contracting Officer knows or has reason to conclude that a mistake has been
made, such officer should advise the bidder why a mistake is suspected and request the
bidder to confirm the bid. Situations in which confirmation of bids should be requested
include obvious errors apparent on the face of the bid or a bid unreasonably lower than
the other bids submitted or ATP's estimate. If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in this section are met.

(4) This subsection sets forth procedures to be applied in three situations described in this

subsection in which mistakes in bids are discovered after the time and date set for bid
opening but before award.

(a) Minor Informalities. Minor informalities are matters of form rather than
substance evident from the bid document, or insignificant mistakes that can be
waived or corrected without prejudice to other bidders; that is, the effect on price,
guantity, quality, delivery, or contractual conditions is negligible. The Contracting
Officer shall waive such informalities or allow the bidder to correct them
depending on which is in the best interest of ATP. Examples of minor informalities
include the failure of a bidder to:

(i) return the number of signed bids required by the Invitation for Bids;

(ii)  sign the bid, but only if the unsigned bid is accompanied by other material
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(5)

(6)

clearly indicating the bidder's intent to be bound; or

(iii)  acknowledge receipt of an amendment to the Invitation for Bids, but only

if:
(A) itis clear from the bid that the bidder received the amendment and
intended to be bound by its terms; or
(B) the amendment involved had a negligible effect on price, quantity,

quality, or delivery.

(b) Mistakes Where Intended Correct Bid is Evident. If the mistake and the intended
correct bid are clearly evident on the face of the bid document, the bid shall be
corrected to the intended correct bid and may not be withdrawn. Examples of
mistakes that may be clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices, transposition errors, and
arithmetical errors.

(c) Mistakes Where Intended Correct Bid is Not Evident. A bidder may be permitted
to withdraw a low bid if:

(i) a mistake is clearly evident on the face of the bid document but the
intended correct bid is not similarly evident; or

(ii) the bidder submits proof which clearly and convincingly demonstrates that
a mistake was made.

Mistakes discovered after award shall not be corrected except where the Procurement
Director makes a written determination that it would be unconscionable not to allow the
mistake to be corrected.

When a bid is corrected or withdrawn, or correction or withdrawal is denied, the
Contracting Officer shall prepare a written determination to be kept on the Procurement
File showing that the relief was granted or denied in accordance with this Policy.

Section 3-202.13 Bid Evaluation

(1)

Evaluation Criteria. Bids shall be unconditionally accepted without alteration or
correction, except as authorized by the Policy and Guidelines. Bids shall be evaluated
based on the requirements set forth in the Invitation for Bids, which may include criteria
to determine acceptability (such as inspection, testing, quality, workmanship, delivery,
and suitability for a particular purpose) and the bid price (such as discounts,
transportation costs, and total or life-cycle costs). All criteria that will be considered in
evaluation for award shall be objectively measurable. The Invitation for Bids shall set forth
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(2)

(3)

(4)

all evaluation factors for source selection and the relative importance of each factor. No
factor may be used in bid evaluation that is not set forth in the Invitation for Bids.

Responsiveness. To be considered for award, a bid must be "responsive"; i.e., comply in
all material respects with the Invitation for Bids (see Section 3-101(12) defining
"responsive bidder"). Bids must be responsive so that all bidders may stand on an equal
footing and the integrity of the competitive Procurement system may be maintained.
Only minor informalities in bids described in Section 3- 202.12(4)(a) can be contained in
bids to be considered for award. Except as otherwise authorized by this Policy, examples
of issues that may result in a nonresponsive bid include:

(a) failure to sign the bid;
(b) failure to acknowledge receipt of a material amendment to the Invitation for Bids;

(c) bids containing any exception to, or any qualification of, any material requirement
of the Invitation for Bids;

(d) bids imposing any condition or altering the rights of ATP (e.g., conditioned on the
occurrence of any event, the receipt of material or parts, "negotiation" of the
warranty, or nondisclosure of information);

(e) failure to furnish items or information required to be submitted with the bid;

(f) bids which are indefinite, uncertain, or ambiguous (the consideration of which
would give the bidder an unfair competitive advantage); and

(g) bids containing unsolicited descriptive literature if the bid creates any uncertainty
as to whether the bidder is offering to conform to the specifications.

Responsibility. Responsibility of prospective contractors is covered by Section 3-400
(Responsibility) of the Procurement Policy and Guidelines.

Acceptability. The Invitation for Bids shall set forth any evaluation criterion to be used in
determining product acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material. It may also provide for

accomplishing any of the following prior to award:

(a) inspection or testing of a product prior to award for such characteristics as quality
or workmanship;

(b) examination of such elements as appearance, finish, taste, or feel; or

(c) other examinations to determine whether it conforms with any other purchase
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(5)

(6)

(7)

description requirements.

The acceptability evaluation is not conducted for the purpose of determining whether
one bidder's item is superior to another but only to determine that a bidder's offering is
acceptable as set forth in the Invitation for Bids. Any bidder's offering which does not
meet the acceptability requirements shall be rejected as non-responsive.

Lowest bid. Following determination of product acceptability as set forth in this section
(if any is required), bids will be evaluated to determine which bidder offers the lowest
cost to ATP in accordance with the evaluation criteria set forth in the Invitation for Bids.

Nothing in this section shall be deemed to permit contract award to a bidder submitting
a higher quality item than that designated in the Invitation for Bids if such bidder is not
also the lowest bidder as determined under this section. Further, this section does not
permit negotiations with any bidder.

Nonresident bidders. Pursuant to Chapter 2252, Subchapter A, of the Government Code,
as amended, ATP may not award a contract for general construction, improvements,
services, or public works projects or purchases of supplies, materials, or equipment to a
nonresident bidder unless the nonresident's bid is lower than the lowest bid submitted
by a responsible Texas resident bidder by the same amount that a Texas resident bidder
would be required to underbid a nonresident bidder to obtain a comparable contract in
the state in which the nonresident's principal place of business is located.

(a) "Nonresident bidder", for purposes of this section, means a bidder whose
principal place of business is not in Texas but excludes a contractor whose ultimate
parent company or majority owner has its principal place of business in Texas.

(b) "Texas resident bidder", for purposes of this section, means a bidder whose
principal place of business is in Texas and includes a contractor whose ultimate

parent company or majority owner has its principal place of business in Texas.

(b) This subsection (7) does not apply to a contract involving federal funds.

Section 3-202.14 Low Tie Bids

(1)

(2)

Low tie bids are low responsive bids from responsible bidders that are identical in price
and which meet all the requirements and criteria set forth in the Invitation for Bids.

In accordance with Texas Local Government Code Section 271.901, as amended, award
upon receipt of low tie bids will be made by the casting of lots, except as set forth below,
and all other bids will be rejected. The process for casting lots shall be administered in a
manner proscribed by the Chair of the ATP Board. The casting of lots shall be conducted
at an ATP Board meeting open to the public.
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(3) If only one of the businesses submitting low tie bids is a resident of the city of Austin or
Project Connect service area, ATP will select that bidder in lieu of casting lots. If two or
more businesses submitting low tie bids are residents of the city of Austin or Project
Connect service area, ATP will select one of those bidders by the casting of lots.

(4) Records shall be made of all Invitation for Bids on which tie bids are received showing at
least the following information:

(a) the identification number of the Invitation for Bids;

(b) the property, service, or construction item; and

(c) alisting of all the bidders and the prices submitted.
A copy of each such record shall be provided to legal counsel and filed in the Procurement File.
Section 3-202.15 Award

(1) The contract shall be awarded with reasonable promptness by written notice to the
lowest responsible and responsive bidder whose bid meets the requirements and criteria
set forth in the Invitation for Bids. In the event all bids for a construction project exceed
available funds as certified by the appropriate fiscal officer and the low responsive and
responsible bid does not exceed such funds by more than five percent, the Executive
Director is authorized in situations where time or economic considerations preclude re-
solicitation of work of a reduced scope to negotiate an adjustment of the bid price
(including changes in the bid requirements) with the low responsive and responsible
bidder in order to bring the bid within the amount of available funds.

(2) Following award, a record showing the basis for determining the successful bidder shall
be made a part of the Procurement File.

(3) All new contract awards made under this section shall be reported monthly by the
Executive Director in a written report to the Board.
Section 3-202.16 Publicizing Awards

Written notice of award shall be sent to the successful bidder. In Procurements over $50,000,
each unsuccessful bidder shall be notified of the award. Notice of the award shall be made
available to the public.

Section 3-202.17 Multi-Step Competitive Sealed Bidding

(1) Multi-step competitive sealed bidding is a two-phase process consisting of a technical first
phase composed of one or more steps in which bidders submit unpriced technical offers
to be evaluated by ATP ("Phase One") and a second phase in which those bidders whose
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(2)

technical offers are determined to be acceptable during the first phase have their price
bids considered ("Phase Two"). The process is designed to obtain the benefits of
competitive sealed bidding by award of a contract to the lowest responsive, responsible
bidder and, at the same time, obtain the benefits of the competitive sealed proposals
procedure through the solicitation of technical offers and the conduct of discussions to
evaluate and determine the acceptability of technical offers.

The multi-step competitive sealed bidding method may be used when it is not practical
to prepare initially a definitive purchase description which will be suitable to permit an
award based on price. Multi-step competitive sealed bidding may be used when it is
considered desirable:

(a) to invite and evaluate technical offers to determine their acceptability to fulfill the
purchase description requirements;

(b) to conduct discussions for the purposes of facilitating understanding of the
technical offer and purchase description requirements and, where appropriate,
obtain supplemental information, permit amendments of technical offers, or
amend the purchase description;

(c) to accomplish the purposes in subsections (a) and (b), above, prior to soliciting
priced bids; and

(d) to award the contract to the lowest responsive and responsible bidder in
accordance with the competitive sealed bidding procedures set out in this Section
3-202 (Competitive Sealed Bidding).

Section 3-202.18 Pre-Bid Conferences in Multi-Step Competitive Sealed Bidding

Prior to the submission of unpriced technical offers, a pre-bid conference as contemplated by
Section 3-202.07 (Pre-Bid Conferences) may be conducted by the Contracting Officer. The
Contracting Officer may also hold a conference of all potential bidders in accordance with Section
3-202.07 at any time during the evaluation of the unpriced technical offers.
Section 3-202.19 Phase One of Multi-Step Competitive Sealed Bidding

(1)

Multi-step competitive sealed bidding shall be initiated by the issuance of an Invitation
for Bids in the form required by Section 3-202.02 (The Invitation for Bids), except as
hereinafter provided. In addition to the requirements set forth in Section 3-202.02, the
multi-step Invitation for Bids shall state:

(a) that unpriced technical offers are requested;

(b) whether priced bids are to be submitted at the same time as technical offers (if
they are, such priced bids shall be submitted in a separate sealed envelope);
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(2)

(3)

(4)

(5)

(c) that it is a multi-step competitive sealed bid Procurement and priced bids will be
considered only in Phase Two and only from those bidders whose technical offers
are found acceptable in Phase One;

(d) the criteria to be used in the evaluation of the technical offers;

(e) that ATP, to the extent the Contracting Officer finds necessary, may conduct oral
or written discussions regarding the technical offers;

(f) that bidders may designate those portions of the technical offers which contain
trade secrets or other proprietary data which are to remain confidential, subject
to the Section 1-401 Public Access to Procurement information), Section 3-202.11
(Receipt, Opening, and Recording of Bids) and the other requirements of this
Policy and applicable law; and

(8) that the item being procured shall be furnished generally in accordance with the
bidder's technical offer as found to be finally acceptable and shall meet the
requirements of the Invitation for Bids.

After receipt of technical offers, amendments to the Invitation for Bids shall be distributed
only to bidders who submitted technical offers, and they shall be permitted to submit
new technical offers or to amend those submitted. If, in the opinion of the Contracting
Officer, a contemplated amendment will significantly change the nature of the
Procurement, the Invitation for Bids shall be cancelled in accordance with Section 3-300
(Cancellation of Solicitations; Rejection of Bids or Proposals) of this Policy and a new
Invitation for Bids issued.

Technical offers shall not be opened publicly but shall be opened in front of two or more
ATP employees. Such offers shall not be disclosed to unauthorized persons.

The technical offers submitted by bidders shall be evaluated solely in accordance with the
criteria set forth in the Invitation for Bids. The unpriced technical offers shall be
categorized as:

(a) acceptable;

(b) potentially acceptable (that is, reasonably susceptible of being made acceptable);
or

(c) unacceptable (the Contracting Officer shall record in writing the basis for finding

an offer unacceptable and make it part of the Procurement File).

The Contracting Officer may conduct discussions with any bidder who submits an
acceptable or potentially acceptable technical offer. Discussions shall be conducted in
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(6)

(7)

accordance with the provisions of Section 3-203.15(3). Once discussions are begun, any
bidder who has not been notified that its offer has been finally found unacceptable may
submit supplemental information amending its technical offer (and any price proposal
previously submitted) at any time until the closing date established by the Contracting
Officer. Such submission may be made at the request of the Contracting Officer or upon
the bidder's own initiative.

The Contracting Officer may initiate "Phase Two" of the multi-step competitive sealed
bidding process without technical discussions if, in the Contracting Officer's opinion, there
are sufficient acceptable technical offers to ensure effective price competition in Phase
Two. If the Contracting Officer finds that such is not the case, the Contracting Officer shall
issue an amendment to the Invitation for Bids or engage in technical discussions as set
forth below.

When the Contracting Officer determines a bidder's technical offer to be unacceptable,
such offeror shall be notified and shall not be afforded an additional opportunity to
supplement its technical offer.

Section 3-202.20 Mistakes During Multi-Step Competitive Sealed Bidding

Mistakes may be corrected or bids may be withdrawn during Phase One at any time. During Phase
Two, mistakes may be corrected or withdrawal permitted in accordance with Section 3-202.12
(Mistakes in Bids).

Section 3-202.21 Phase Two of Multi-Step Competitive Sealed Bidding

(1)

(2)

Upon the completion of Phase One, the Contracting Officer shall either:

(a) open the priced bids submitted in Phase One (if priced bids were required to be
submitted) from bidders whose unpriced technical offers were found to be
acceptable; or

(b) if priced bids have not been submitted, technical discussions have been held, or
amendments to the Invitation for Bids have been issued, invite each acceptable
bidder to submit a priced bid.

Phase Two shall be conducted as any other competitive sealed bid Procurement except:

(a) as specifically set forth in Section 3-202.17 (Multi-Step Competitive Sealed
Bidding) through this Section 3-202.21; and

(b) no public notice need be given of this invitation to submit priced bids because such
notice previously was given.




Section 3-203 Competitive Sealed Proposals

Section 3-203.01 Authority for Use

When the Contracting Officer determines in writing that the use of competitive sealed bidding is
either not practical or not advantageous to ATP, a contract may be entered into by competitive
sealed proposals. The provisions of this Section 3-203 apply to every Procurement made by
competitive sealed proposals unless otherwise determined by the Contracting Officer, subject to
compliance with applicable law and any applicable Federal Requirements.

Section 3-203.02 Conditions for Use

(1)

(2)

(3)

As used in this section, the words "practicable" and “advantageous" are to be given
ordinary dictionary meanings. The term "practicable" denotes what may be accomplished
or put into practical application. "Advantageous" connotes a judgmental assessment of
what is in ATP's best interest. Competitive sealed bidding may be practicable (that is,
reasonably possible) but not necessarily advantageous (that is, in ATP's best interest).

Competitive sealed bidding is the preferred method of Procurement; however, if it is not
practicable, competitive sealed proposals may be used. If competitive sealed bidding is
practicable, it may then be considered whether competitive sealed bidding is
advantageous. If competitive sealed bidding is determined not to be advantageous,
competitive sealed proposals may be used when authorized as provided in this section.
The key element in determining advantageousness is the need for flexibility. The
competitive sealed proposals method differs from competitive sealed bidding in three
important ways:

(a) it provides considerably more flexibility in utilizing evaluation factors other than
price in source selection;

(b) it permits discussions with competing offerors and changes in their proposals,
including price; and
(c) it allows comparative judgmental evaluations to be made based upon

predetermined evaluation criteria when selecting among acceptable proposals for
award of the contract.

An important difference between competitive sealed proposals and competitive sealed
bidding is the finality of initial offers. Under competitive sealed proposals, alterations in
the nature of a proposal, and in prices, may be made after proposals are opened. Such
changes are not allowed, however, under competitive sealed bidding (except to the
extent allowed in the first phase of multi-step competitive sealed bidding). Therefore,
unless it is anticipated that a contract can be awarded solely on the basis of information
submitted by bidders at the time of opening, competitive sealed bidding is not practicable
or advantageous. Another consideration concerns the type of evaluations needed after
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(4)

(5)

offers are received. Where evaluation factors involve the relative abilities of offerors to
perform, including degrees of technical or professional experience or expertise, use of
competitive sealed proposals is the appropriate Procurement method. Similarly, such
method is appropriate where the need to be satisfied involves weighing design and
aesthetic values to the extent that price is a secondary consideration. Further, where the
types of property, services, or construction may require the use of comparative,
judgmental evaluations to evaluate them adequately, use of competitive sealed proposals
is the appropriate method.

Competitive sealed bidding is not practicable unless the nature of the Procurement
permits award to a low bidder who agrees by its bid to perform without condition or
reservation in accordance with the purchase description, delivery or performance
schedule, and all other terms and conditions of the Invitation for Bids. Factors to be
considered in determining whether competitive sealed bidding is not practicable include:

(a) whether the contract needs to be other than a fixed-price type;

(b) whether oral or written discussions may need to be conducted with offerors
concerning the technical and price aspects of their proposals;

(c) whether offerors may need to be afforded the opportunity to revise their
proposals, including price;

(d) whether award may need to be based upon a comparative evaluation as stated in
the Request for Proposals of differing price, quality, and contractual factors in
order to determine the most advantageous offering to ATP. Quality factors include
technical and performance capability and the content of the technical proposal;
and

(e) whether the primary consideration in determining award may not be price.

A determination may be made to use competitive sealed proposals if it is determined that
itis not advantageous to ATP (even though practicable) to use competitive sealed bidding.
Factors to be considered in determining whether competitive sealed bidding is not
advantageous include:

(a) if prior Procurements indicate that competitive sealed proposals may result in
more beneficial contracts for ATP; and

(b) whether the factors listed in subsections 4(b) through (e), above, are desirable in
conducting a Procurement rather than necessary; if they are, then such factors
may be used to support a determination that competitive sealed bidding is not
advantageous.
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(6) When the Procurement Director has determined in writing, in accordance with Section 3-
305(3), that the use of negotiation after cancellation of an Invitation for Bids is
appropriate, the Contracting Officer may negotiate and make award without initiating a
new Procurement, provided the negotiated price is the lowest price offered by any
responsible offeror. If the negotiation is unsuccessful, the Contracting Officer shall
reestablish the Procurement as a Request for Proposals, and ensure that each bidder that
submitted a bid in response to the Invitation for Bids is given the opportunity to
participate.

Section 3-203.03 Determination of Categories

The determinations required by this section for the use of competitive sealed proposals may be
made by category of property, service, or construction item that it is either not practicable or not
advantageous to ATP to procure specified types of property, services, or construction by
competitive sealed bidding. Procurements of the specified types of property, services, or
construction then may be made by competitive sealed proposals based upon such determination.
The officer who made such determination may modify or revoke it at any time, and such
determination should be reviewed for current applicability from time to time.

Section 3-203.04 Content of the Request for Proposals

The Request for Proposals shall be prepared in accordance with Section 3-202.02 (The Invitation
for Bids) provided that it shall also include:

(1) a statement that discussions may be conducted with offerors who submit proposals
determined to be reasonably susceptible of being selected for award but that proposals

may be accepted without such discussions; and

(2) a statement of when and how price proposals should be submitted.

Section 3-203.05 Proposal Preparation Time

Proposal preparation time is the period of time between the date of distribution of the Request
for Proposals and the time and date set for receipt of Proposals. Proposal preparation time shall
be set to provide offerors sufficient time to prepare their proposals. A minimum of 21 days shall
be provided unless a shorter time is deemed necessary for a particular Procurement as
determined in writing by the Contracting Officer.

Section 3-203.06 Form of Proposal

The manner in which proposals are to be submitted, including any forms for that purpose, shall
be designated as a part of the Request for Proposals.




Section 3-203.07 Public Notice

Public notice shall be given by advertising and by distributing the Request for Proposals in the
same manner as provided for Invitation for Bids under Section 3-202.05 (Public Notice).

Section 3-203.08 Use of Bidders List

ATP does not maintain a bidders list.

Section 3-203.09 Pre-Proposal Conferences

Pre-proposal conferences may be conducted in accordance with Section 3-202.07 (Pre-Bid
Conferences). Any such conference should be held prior to submission of initial proposals.

Section 3-203.10 Amendments to Requests for Proposals

Amendments to Requests for Proposals may be made in accordance with Section 3-202.08
(Amendments to Invitations for Bids) prior to submission of proposals. After submission of
proposals, amendments may be made in accordance with Section 3-202.19 (Phase One of Multi-
Step Competitive Sealed Bidding).

Section 3-203.11 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn prior to the established due date in accordance with
Section 3-202.09 (Pre-Opening Modification or Withdrawal of Bids). For the purposes of this
section and Section 3-203.12 (Late Proposals, Withdrawals, and Modifications), the established
due date is either the time and date announced for receipt of proposals or receipt of
modifications to proposals, if any; or if discussions have begun, it is the time and date by which
best and final offers must be submitted; provided, that only offerors who submitted proposals
by the time announced for receipt of proposals may submit best and final offers.




Section 3-203.12 Late Proposals, Withdrawals, and Modifications

Any proposal, withdrawal, or modification received after the established due date at the place
designated for receipt of proposals is late. See Section 3-203.11 (Modification or Withdrawal of
Proposals) for the definition of "established due date." They may be considered only in
accordance with Section 3-202.10 (Late Bids, Withdrawals, and Modifications).

Section 3-203.13 Receipt and Registration of Proposals

Proposals and modifications shall be time-stamped upon receipt and held in a secure place until
the established due date. After the date established for receipt of proposals, a Register of
Proposals shall be prepared which shall include for all proposals the name of each offeror, the
number of modifications received, if any, and a description sufficient to identify the property,
service, or construction item offered. The Register of Proposals shall be open to public inspection
only after award of the contract. Proposals shall not be opened publicly but shall be opened in
the presence of two or more ATP representatives. Proposals and modifications shall be shown
only to ATP personnel, consultants, advisors, or other persons having a legitimate interest in
them.

Section 3-203.14 Evaluation of Proposals

(1) The Request for Proposals shall state all of the evaluation factors, including price, and
their relative importance.

(2) The evaluation shall be based on the evaluation factors set forth in the Request for
Proposals. Numerical rating systems are encouraged but are not required. If a numerical
rating system is used, however, it shall be set forth in the Request for Proposals. Factors
not specified in the Request for Proposals shall not be considered.

(3) Offerors whose proposals are unacceptable shall be so notified promptly.

Section 3-203.15 Proposal Discussions with Individual Offerors

(1) For the purposes of this section, the term "offerors" includes only those businesses
submitting proposals that are acceptable or potentially acceptable. The term shall not
include businesses who submitted unacceptable proposals.

(2) Discussions are held with offerors in order to:

(a) promote understanding of ATP's requirements and the offerors' proposals; and
(b) facilitate arriving at a contract that will be most advantageous to ATP taking into

consideration price and the other evaluation factors set forth in the Request for
Proposals.
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(3)

(4)

Offerors shall be accorded fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals. The Contracting Officer should establish
procedures and schedules for conducting discussions. Those aspects of proposals which
are unclear, improperly substantiated, or fail to meet the requirements of the solicitation
must be discussed with offerors. If during discussions there is a need for any substantial
clarification of or change in the Request for Proposals, the Request shall be amended to
incorporate such clarification or change. Any substantial oral clarification of a proposal
shall be reduced to writing by the offeror. In conducting discussions, the Contracting
Officer and other ATP representatives involved shall not engage in :

(a) technical leveling (i.e., helping offerors to improve their proposals through
successive rounds of discussions that point out those weaknesses that are the
offeror's sole responsibility or conducting discussions which eliminate the
technical discrimination necessary for source selection so that price, however
weighted, assumes disproportionate importance);

(b) technical transfusion (i.e., ATP's disclosure of technical information pertaining to
a proposal that results in improvement of a competing proposal); or

(c) auction techniques, such as :

(i) indicating to an offeror a cost or price that it must meet in order to obtain
further consideration;

(ii) advising an offeror of its price standing relative to another offeror
(however, it is permissible to inform an offeror that its cost or price is
considered by ATP to be too high or unrealistic); and

(iii) otherwise furnishing information about other offerors' Proposals,
including prices.

The Contracting Officer shall establish a common date and time for the submission of best
and final offers. To the extent practicable, best and final offers shall be submitted only
once. However, the Executive Director may make a written determination that it is in
ATP's best interest to conduct additional discussions or change ATP's requirements and
require another submission of best and final offers. Otherwise, no discussion of or
changes in the best and final offers shall be allowed prior to award. Offerors also shall be
informed that, if they do not submit a notice of withdrawal or another best and final offer,
their most recent offer will be construed as their best and final offer.

Section 3-203.16 Mistakes in Proposals

(1)

Proposals may be modified or withdrawn as provided in Section 3-203.11 (Modification
or Withdrawal of Proposals).
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(2)

(3)

When the Contracting Officer knows or has reason to conclude before award that a
mistake has been made, the offeror should be requested to confirm the proposal. If the
offeror alleges mistake, the proposal may be corrected or withdrawn during any
discussions that are held or if the conditions set forth in subsections (3) through (5),
below, are met.

This subsection sets forth procedures to be applied in four situations in which mistakes in
proposals are discovered after receipt of proposals but before award.

(a)

(b)

(c)

(d)

Once discussions are commenced with any offeror or after best and final offers
are requested, any offeror may freely correct any mistake by modifying or
withdrawing the proposal until the time and date set for receipt of best and final
offers.

Minor informalities, unless otherwise corrected by an offeror as provided in this
section, shall be treated as they are under competitive sealed bidding. See Section
3-202.12 (Mistakes in Bids).

If discussions are not held, or if the best and final offers upon which award will be
made have been received, mistakes may be corrected and the intended correct
offer considered only if:

(i) the mistake and the intended correct offer are clearly evident on the face
of the proposal; in which event the proposal may not be withdrawn; or

(ii) the mistake is not clearly evident on the face of the proposal, but the
offeror submits proof which clearly and convincingly demonstrates both
the existence of a mistake and the intended correct offer, and such
correction would not displace another offeror or otherwise be contrary to
the fair and equal treatment of other offerors.

If discussions are not held, or if the best and final offers upon which award will be
made have been received, the offeror may be permitted to withdraw the proposal
if:

(i) the mistake is clearly evident on the face of the proposal and the intended
correct offer is not;

(ii) the offeror submits proof which clearly and convincingly demonstrates
that a mistake was made but does not demonstrate the intended correct

offer; or

(iii) the offeror submits proof which clearly and convincingly demonstrates the
intended correct offer, but to allow correction would be contrary to the

[56]




(4)

(5)

fair and equal treatment of the other offerors.

Mistakes shall not be corrected after award of the contract except where the
Procurement Director finds it would be unconscionable not to allow the mistake to be
corrected.

When a proposal is corrected or withdrawn, or correction or withdrawal is denied under
this subsection, the Contracting Officer shall prepare a written determination to be kept
on the Procurement File showing that the relief was granted or denied in accordance with
this Policy.

Section 3-203.17 Award

(1)

(2)

Award shall be made to the responsible offeror whose proposal is determined by the
Contracting Officer in writing to be the most advantageous to ATP taking into
consideration the price and evaluation factors set forth in the Request for Proposals.

(a) Debriefing of Unsuccessful Offerors. When requested by an unsuccessful offeror,
ATP will provide a debriefing following contract award utilizing the evaluation
matrix, documentation of scoring process, and the narrative appraisal describing
the strengths and weaknesses as basis for the debriefing discussion. ATP may elect
to conduct the debriefing in writing only or in person. When a DBE or other small
or minority business firm requests a debriefing, the DEI Director may be invited to
participate in the debriefing.

All new contract awards made under this section shall be reported monthly by the
Executive Director in a written report to the Board.

Section 3-203.18 Publicizing Awards

After a contract is entered into, notice of award shall be made available to the public. When the
award exceeds $50,000, each unsuccessful offeror shall be notified of the award.

Section 3-204 Micro and Small Purchases

Micro Purchases

Micro purchases, including delivery charges, may be accomplished without securing
competitive quotations if the prices are considered to be fair and reasonable. The Federal
micro-purchase threshold is set by 41 U.S.C. § 1902. The relevant department is required
to submit previous purchase information and the purchase order number for similar,
previous purchases in order to document rotation. The Procurement Department is not




obligated to purchase from the department’s suggested source if the price is not
considered fair and reasonable. Micro purchases made under the Purchasing Card (PCard)
Program are not excluded from the need for rotation.

Dividing a purchase requirement with the intent of avoiding the Federal micro- purchase
threshold, competition requirement, or other dollar thresholds is considered bid-splitting
and is therefore prohibited.

NOTE: Micro-purchase procedures must not be used for construction contracts with a value of

$2,000.00 or more.

Section 3-204.01 Authority to Make Small Purchases

(1)

(2)

(3)

(4)

(5)

Small purchase procedures may be used for the Procurement of property, services, or
construction valued at more than the Federal micro-purchase threshold, but less than the
Federal simplified acquisition threshold at 41 U.S.C Section 403(11). Property, services, or
construction items valued at less than the Federal micro-purchase threshold which may
be obtained under current ATP contracts shall be procured under such agreements in
accordance with the terms of such contracts if the Contracting Officer determines that
this is in the best interests of ATP. The Contracting Officer may prescribe solicitation
provisions, contract clauses, and purchase order forms for small purchases made under
authority of this section.

If the property, service, or construction item is available from only one business, Sole
Source Procurement Section 3-205.02 and Section 3-205.03 of the Procurement Policy
and Guidelines shall be used. A record of the sole source Procurement shall be
maintained along with the small purchase file which sets forth in writing that the
conditions for use have been satisfied.

Procurement requirements shall not be artificially divided to avoid using the other source
selection methods set forth in the Procurement Policy and Guidelines.

Other sections of this Chapter 3 may be used if determined by the Contracting Officer to
be in ATP's best interest.

Where in the Policy and Guidelines written determinations are required, if the small
purchases method of Procurement is being utilized, these requirements shall be
considered satisfied by execution of the purchasing instrument by the Contracting Officer.
In all cases a record shall be maintained along with the small purchase Procurement File
which sets forth in writing the rationale for the determination(s).

Section 3-204.02 Competition for Small Purchases

(1)

Businesses shall be solicited to submit written quotations or oral quotations that are
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(2)

(3)

recorded and placed in the Procurement File. The names of the businesses submitting
guotations and the date and amount of each quotation shall be recorded and maintained
as a public record.

Insofar as it is practical for small purchases, no less than three (3) businesses shall be
solicited to submit quotations, if it is expected that the required property, services or
construction cannot be procured for $10,000 or less. Award shall be made to the business
offering the lowest acceptable quotation.

Small purchases not exceeding $10,000 may be accomplished without securing
competitive quotations if the prices quoted are considered by the Contracting Officer to
be fair and reasonable. Such purchases shall be distributed equitably among qualified
businesses. When practical, a quotation shall be solicited from other than the previous
supplier prior to placing a repeat order. The administrative cost of verifying the fairness
and reasonableness of the price of a purchase not exceeding $10,000 may more than
offset potential savings from detecting instances of overpricing. Therefore, action to
verify that prices submitted are fair and reasonable need to be taken only when:

(a) the Contracting Officer suspects or has information (i.e., comparison to previous
prices paid or personal knowledge of the item involved) to indicate that the price
may not be fair and reasonable; or

(c) purchasing an item for which no comparable pricing information is readily
available (i.e., an item that is not the same as, or is not similar to, other items
that have been recently purchased on a competitive basis).

Section 3-204.03 Small Purchases of Professional Services

(1)

(2)

If it is expected that the services of accountants, architects, engineers, or land surveyors
can be procured for $50,000 or less, the methods specified in this subsection may be used
in lieu of the procedure specified in Section 3-207 (Statutory Professional Services) and in
Section 5-500 (Architect-Engineer and Land Surveying Services) of the Policy and
Guidelines.

Before contacting any person to perform the required services, the Contracting Officer
shall examine any current statements of qualifications on file with ATP. Based on this
examination, the Contracting Officer shall contact the most competent and qualified firm
and attempt to negotiate a contract for the required services at a fair and reasonable
price. If no current statements of qualifications are on file or the statements on file are
inadequate to determine the most competent and qualified firm, technical proposals or
statements of qualifications shall be solicited. A minimum of three firms shall be
considered unless there are only one or two qualified firms; in the latter case, the
Contracting Officer shall make a written determination justifying the consideration of only
one or two firms. A price or fee shall not be solicited until the most competent and




qualified firm is chosen, and only the most competent and qualified firm will be requested
to submit a price. If, after negotiations, a fair and reasonable price cannot be agreed to,
negotiations will be terminated with such firm and negotiations begun with the next most
competent and qualified firm. The process shall continue until a contract can be
negotiated at a fair and reasonable price to ATP.

Section 3-205 Sole Source Procurement

Section 3-205.01 General Authority

A contract for property, services, or construction may be awarded without competition when a
Contracting Officer above the level of the procuring Contracting Officer determines in writing
that the conditions for use set forth in this section have been satisfied.

Section 3-205.02 Conditions for Use

Sole source Procurement is permissible only under the following conditions. In cases of
reasonable doubt, competition should be solicited.

(1) The contract is for construction and:

(a) no bid or proposal is received and there is no time for re-solicitation or re-
solicitation likely would be futile, or

(b) only one bid or proposal is received and an appropriate determination has been
made under Section 3-104 (Only One Bid or Proposal Received).

(2) the contract is for services or supplies for which there is only one responsible
source. Examples include but not limited to:

(a) the existence of patent rights, copyrights, secret processes, or similar
circumstances which have precluded more than one supplier;

(b) where the compatibility of equipment, accessories, or replacement parts is the
paramount consideration and there is no assurance that other supplies will

perform the same function;

(c) where a sole Supplier's item is needed for trial use or testing or is being procured
for resale; or

(d) the Procurement of public utility services.

(3) The contract is for services or property for which it is impracticable to obtain competition.
Examples include:
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(a) bids or proposals have been solicited and no responsive bid or proposal has been
received from a responsible bidder or offeror;

(b) only one bid or proposal is received and an appropriate determination has been
made under Section 3-104 (Only One Bid or Proposal Received);

(c) the contract is for maintenance, repairs, or inspections where the exact nature or
amount is not known;

(d) it is impossible to draft an adequate specification or statement of work;

(e) ATP will be reimbursed for the Procurement by a third party who requires the use
of a particular source;

Section 3-205.03 Negotiation

The Contracting Officer shall conduct negotiations, as appropriate, as to price, delivery, and
terms.

Section 3-205.04 Record of Sole Source Procurement

A record of sole source Procurements shall be maintained that lists:

(2) each contractor's name;

(2) the amount and type of each contract;

(3) the property, services, or construction procured under each contract; and
(4) the identification number of each contract file.

The record of sole source Procurements shall be submitted quarterly by the Executive Director
in a written report to the Board.

Section 3-206 Emergency Procurements

Section 3-206.01 General Authority

Subject to Section 2-101 and notwithstanding any other provision of the Procurement Policy and
Guidelines, the Procurement Director or his Designee may make or authorize others to make
Procurements in emergency conditions for which the public exigency will not permit the delay
incident to competition.




Section 3-206.02 Definition of Emergency Conditions

An emergency condition is a situation which creates a threat to public health, welfare, or safety
such as may arise by reason of accidents, fires, floods, riots, or equipment failures. The existence
of such condition creates an immediate and serious need for property, services, or construction
that cannot be met through normal Procurement methods and the lack of which would seriously
threaten:

(1) the functioning of ATP's operations;

(2) the preservation or protection of property; or

(3) the health or safety of any person.

Section 3-206.03 Scope of Emergency Procurements

Emergency Procurements shall be limited to the property, services, or construction items
necessary to meet the emergency.

Section 3-206.04 Source Selection Methods

(2) The procedure used shall be selected to ensure that the required property, services, or
construction items are procured in time to meet the emergency. Given this constraint,
such competition as is practicable shall be obtained.

(2) Competitive Procurement is unsuccessful when bids or proposals received are
unreasonable, noncompetitive, or exceed available funds as certified by the appropriate
fiscal officer, and time or other circumstances will not permit the delay required to
resolicit competitive sealed bids or proposals. If emergency conditions exist after an
unsuccessful attempt to use competitive Procurement methods, an emergency
Procurement may be made.

Section 3-206.05 Determination and Record of Emergency Procurements

The Contracting Officer or ATP official responsible for Procurement shall make a written
determination stating the basis for an emergency Procurement and for the selection of the
particular contractor. A record of each emergency Procurement shall be made as soon as
practicable and shall set forth:
(1) the contractor's name;

(2) the amount and type of the contract;

(3) a listing of the property, services, or construction procured under the contract; and
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(4) the identification number of the contract file;
(5) for federally funded Procurements, if a sole source selection procedure is selected, ATP's
sole source justification adequately recording its decision in light of the standards in this

Section 3-205 and the Federal Requirements; and

(6) for federally funded Procurements, the Cost Analysis conducted verifying the proposed
cost data, the projections of the data and the evaluation of the costs and profits.

The record of emergency Procurements shall be submitted monthly by the Executive Director in
a written report to the Board.

Section 3-206.06 Non-Procurement Purchases

There are instances where goods or services are not processed through the Procurement
Department; however, the Procurement Department may set up contract purchase
agreements for these goods or services to track expenditures as required. Contract purchase
agreements may be set up to track funding for any type of income or expense agreement.

Certain expenses are routinely incurred without the issuance of formal purchasing
documents.

Expenses that may fall into the category of hon-Procurement purchases may include:

(a) Payroll account reimbursement, tax withholding payments, and all
associated benefit payments.

(b) Claim settlements.
(c) Real property settlements and Escrow payments.

(d) Periodic vendor payments under established leases.

(e) Licenses and permits.

(f) Subscriptions and publications.

(g) Conference and seminar registration fees.

(h) Training

(i) Organizational and professional membership dues.

(i Refunds (return of bid deposits, overpayment of bus passes, etc.)
(k) Reimbursement of petty cash.
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()] Freight bills and/or courier service.

(m)  Official ATP newspaper advertisements by marketing.
(n) Community Relations, Personnel Service Agreements.
(o) Travel advances and employee reimbursements.

(p) Replenishment of postage meters.

(r) Interlocal Agreements

(s) Utilities

(t) Insurance Premiums

Section 3-207 Statutory Professional Services

Section 3-207.01 Definitions

(2) The phrase "Statutory Professional Services" shall mean those professional services
within the scope of the practice of accounting, architecture (excluding landscape
architecture), optometry, medicine, or professional engineering as defined by the laws
of the State of Texas or those performed by any licensed architect, optometrist, physician,
surgeon, certified public accountant, or professional engineer in connection with his
professional employment or practice.

(2) The "Texas Professional Services Procurement Act" shall mean Chapter 2254, Subchapter
A, of the Government Code, as amended.

Section 3-207.02 Application

The provisions of this section apply to the Procurement of Statutory Professional Services which,
under the Texas Professional Services Procurement Act, may not be obtained by ATP on the basis
of competitive bids; provided, however, that architect-engineer services shall be obtained under
Section 5-500 (Architect-Engineer and Land Surveying Services). Contracts for Statutory
Professional Services must be awarded on the basis of demonstrated competence and
qualifications for such services and at fair and reasonable prices as long as professional fees are
consistent with and not higher than any published recommended practices and fees of the
applicable professional association and do not exceed any maximum provided by Texas law.
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Section 3-207.03 Requirement for Competitive Selection

Except as authorized under Section 3-205 (Sole Source Procurement) or Section 3-206
(Emergency Procurements), the competitive selection procedures of this section shall be used
for all Procurements of Statutory Professional Services in excess of $50,000. Any Procurement
of such services not in excess of this amount may be procured in accordance with Section 3-204
(Small Purchases).

Section 3-207.04 Statement of Qualifications

When Statutory Professional Services are needed on a recurring basis, the Contracting Officer
shall actively solicit persons engaged in providing such services to submit annual statements of
qualifications in a prescribed format which shall include the following information:

(2) technical education and training;

(2) general or special experience, certifications, licenses, and memberships in professional
associations, societies, or boards;

(3) an expression of interest in providing a particular Statutory Professional Service; and

(4) any other pertinent information requested by the Contracting Officer.

Persons may amend statements of qualifications at any time by filing a new statement.

Section 3-207.05 Public Notice

Notice of the need for Statutory Professional Services shall be made by the Contracting Officer in
the form of a Request for Proposals or Qualifications at least 21 days before the proposals are
due. Adequate public notice shall be given as provided in Section 3-202.05 (Public Notice) and,
additionally, shall consist of distributing Requests for Proposals to persons interested in

performing the services required by the proposed Contract.

Section 3-207.06 Request for Proposals or Qualifications

The Request for Proposals or Qualifications shall be in the form specified by the Contracting
Officer and contain at least the following information:

(1) the type of services required;

(2) a description of the work involved;
(3) an estimate of when and for how long the services will be required;

(4) the type of contract to be used;
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(5)

(6)

(7)

(8)

(9)

a date by which proposals or responses for the performance of the services shall be
submitted;

a statement that the proposals or responses shall be in writing;

a statement that offerors may designate those portions of the proposals or responses
which contain trade secrets or other proprietary data which may remain confidential,
subject to Section 1-401 (Public Access to Procurement Information) and the other
provisions of this Policy and applicable law;

a statement of the minimum information that the proposals or response shall contain,
including:

(a) the name of the proposer or respondent, the location of the proposer’s or
respondent's principal place of business and, if different, the place of performance
of the proposed contract;

(b) if deemed relevant by the Contracting Officer, the age of the offeror's business
and average number of employees over a previous period of time, as specified in
the Request for Proposals or Qualifications;

(c) the abilities, qualifications, and experience of all persons who would be assigned
to provide the required services;

(d) a listing of other contracts under which services similar in scope, size, or discipline
to the required services were performed or undertaken within a previous period

of time, as specified in the Request for Proposals or Qualifications; and

(e) a plan giving as much detail as is practical explaining how the services will be
performed;

(f) the professional fees proposed for the services to be provided; and

the factors to be used in the evaluation and selection process and their relative
importance.

Section 3-207.07 Evaluation Factors

Proposals shall be evaluated only on the basis of evaluation factors stated in the Request for
Proposals or Qualifications. The relative importance of these and other factors will vary
according to the type of services being procured. The following factors may be appropriate to
use in conducting the evaluation:

(1)

the plan for performing the required services;
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(2)

(3)

ability to perform the services as reflected by technical training and education, general
experience, specific experience in providing the required services, and the qualifications
and abilities of personnel proposed to be assigned to perform the services;

the personnel, equipment, and facilities to perform the services currently available or
demonstrated to be made available at the time of contracting;

(4) a record of past performance of similar work; and
(5) the fairness and reasonableness of the proposed fees.
Section 3-207.08 Pre-Proposal Conferences

Pre-submittal conferences, as appropriate, may be conducted in accordance with Section 3-
202.07 (Pre-Bid Conferences). Such a conferences may be held any time prior to the date
established for submission of proposals or responses.

Section 3-207.09 Receipt and Handling of Proposals or Responses

(1)

Proposals or responses and modifications shall be time-stamped upon receipt and held in
a secure place until the established due date. Proposals or responses shall not be opened
publicly or disclosed to unauthorized persons but shall be opened in the presence of two
or more ATP representatives. A Register of Proposals or Responses shall be established
which shall include for all proposals the name of each offeror, the number of
modifications received, if any, and a description sufficient to identify the services offered.
The Register of Proposals or Responses shall be open to public inspection only after award
of the contract.

Section 3-207.10 Discussions

(1)

(2)

The Contracting Officer or his Designee shall evaluate all proposals or responses
submitted and may conduct discussions with any proposer or respondent. The purposes
of such discussions shall be to:

(a) determine in greater detail such offeror's competence and qualifications; and

(b) explore with the offeror the scope and nature of the required services, the
offeror's proposed method of performance, and the relative utility of alternative
methods of approach.

Discussions shall not disclose any information derived from proposals or responses
submitted by other proposals or respondents, and ATP shall not disclose any information
contained in any proposals or responses until after award of the proposed contract has
been made. The proposal of the offeror awarded the contract shall be open to public




inspection except as otherwise provided in the contract.

(3) Proposals or responses may be modified or withdrawn at any time prior to the conclusion
of discussions.

Section 3-207.11 Selection of the Best Qualified Offerors

After conclusion of validation of qualifications, evaluation, and discussions, the Contracting
Officer shall select, in the order of their respective ranking, no fewer than three acceptable
offerors (or such lesser number if less than three acceptable proposals were received) whose
proposals to provide the required services have received the highest evaluation scores.

Section 3-207.12 Negotiation and Award of Contract

(1) The Contracting Officer shall negotiate a contract with the highest evaluated proposer or
respondent for the required services at compensation determined in writing to be fair
and reasonable.

(2) Contract negotiations shall be directed toward:

(a) making certain that the proposer or respondent has a clear understanding of the
scope of the work, specifically the essential requirements involved in providing
the required services;

(b) determining that the proposer or respondent will make available the necessary
personnel and facilities to perform the services within the required time; and

(c) agreeing upon compensation, which is fair and reasonable, taking into account the
estimated value of the required services and the scope, complexity, and nature of
such services.

(3) If compensation, contract requirements, and contract documents can be agreed upon
with the highest evaluated proposer or respondent, the contract shall be awarded to that
proposer or respondent.

(4) If compensation, contract requirements, or contract documents cannot be agreed upon
with the highest evaluated proposer or respondent, a written record stating the reasons
therefor shall be placed in the Procurement File, and the Contracting Officer shall advise
such proposer or respondent of the termination of negotiations, which shall be confirmed
by written notice.

(5) Upon failure to negotiate a contract with the highest evaluated proposer or respondent,

the Contracting Officer may enter into negotiations with the next highest evaluated
proposer or respondent. If compensation, contract requirements, and contract
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documents can be agreed upon, then the contract shall be awarded to that proposer or
respondent. If negotiations again fail, negotiations shall be terminated as provided in
subsection (4), above, and commenced with the next highest evaluated proposer or
respondent.

(6) Written notice of award shall be public information and made a part of the Procurement
File.

(7) Should the Contracting Officer be unable to negotiate a contract with any of the
proposers or respondents initially selected, offers may be resolicited or additional
proposers or respondents may be selected based on original, acceptable submissions in
the order of their respective evaluation ranking and negotiations may continue in
accordance with subsections (4) and (5), above, until an agreement is reached and the
contract awarded.

Section 3-207.13 Memorandum of Evaluation and Negotiation

At the conclusion of negotiations resulting in the award of the contract, the Contracting Officer
shall prepare a memorandum setting forth the bases of award, including:

(1) how the evaluation factors stated in the Request for Proposals or Qualifications were
applied to determine the highest evaluated proposers or respondents; and

(2) the principal elements of the negotiations, including the significant considerations
relating to price and the other terms of the contract.

All memoranda shall be included in the Procurement File.

Section 3-208 Goods/Services Exempted From Procurement Department Process

Certain Recurring Payment Process

Recurring payment forms for interlocal agreements (ILAs), memorandum of understanding, and
other items/services on the below list are exempt from the Procurement process and as such do
not require approval from the Procurement Department. However, the recurring payment forms
for these Procurement-exempt items/services will require approval by either the Controller or
Treasurer and the Chief Financial Officer. All other recurring payment forms for items/services
not expressly address in this Policy will follow the regular payment set-up process and will need
to go through the Procurement Department for approval.

Employee/Benefits-Related

1. Professional Licenses/Dues/Memberships/Association Fees.




Conference/seminar registrations.
Employee travel expense reimbursements.

Commercially available off-site training (training offered to the general public at
published price lists). Where training exceeds $25,000, pre-review by Procurement
is required.

Unemployment fees to Texas Workforce Commission.
Employee deductions (Employee payroll taxes, EAC, union dues, etc.).
Pension disbursements.

Workers” Compensation, and Health Insurance claims payments made by Third Party
Administrators (TPAs); TPA fees must be paid through a contract/Purchase Order
(PO).

Agency-Related

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Books, periodicals, and subscription services.

US Postal Service fees/services only (UPS, FedEx, DHL, or other courier/delivery
services must go through Procurement).

Owner Controlled Insurance Program (OCIP) made by Third Party Administrators
(TPAs): TPA fees must be paid through a contract/PO.

City-owned Utilities

Board Member fees/reimbursements.

Federal, state, and local tax payments (real estate, city, payroll, sales etc.).
Patron refunds.

State of Texas decals, registrations, licensing, etc.

Claim settlements (excluding contract settlements on claims), Board Resolution
number must be cited.

Host-Agency disbursements (TFLEx, SWTA, WTX, etc.)

Agencywide Memberships (COMTO, WTS, etc.( and APTA-related programs (i.e., bus
and rail safety programs, Public Transit Partnerships for Tomorrow (PT?))
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Finance Department
20. Debt financing costs: rating agencies, commercial paper dealers, and liquidity banks.
21. Investments

Legal Department

22. Legal Services
23. Outside Counsel Fees.

Real Estate Division

24. Real estate acquisitions, leases, individual/business/utility relocations.
25. Business and individual relocation expense (due to real estate acquisitions).
26. Utilities: water and utilities associated with real estate acquisitions.

Section 3-209 Unauthorized Procurement Actions

ATP will not be bound by unauthorized Procurement actions.

When a Procurement Action is Unauthorized

When persons without Procurement authority direct, instruct, order, or request a person to do
something for, or on behalf of, ATP without a purchase order, contract, contract modification, or
formal Change Order, they may be engaging in an unauthorized Procurement action.
Additionally, when persons with Procurement authority act outside the established limits of their
authority, they may be engaging in an unauthorized Procurement action.

Examples of Unauthorized Procurement Actions

Unauthorized Procurement actions may include, but are not limited to, the following:

(a) The outright purchase of an item by an Employee outside the Procurement
Department;

(b) Placing orders against expired contracts, blanket purchase agreements, or
blanket purchase orders;

(c) Placing orders in excess of the “not-to-exceed” value of a variable-quantity
contract, blanket purchase agreement or blanket purchase order;




(d) Directing changes to the scope of the contractor’s work under a contract without
express, written, or delegated authority. These changes could be in the form of:

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

requiring additional work.

deleting work.

requesting quantities in excess of or less than those specified.
“trading-off” item A for item B.

changes to the contractual terms and conditions.

requiring acceleration or deceleration of the work schedule;
promising to pay sooner than called for in the contract;

promising to pay more than the specified amounts.

(e) Directing or permitting changes to the nature or quality of the goods, services or
construction. These changes could be in the form of:

(1)

(2)

Directing the vendor to perform work outside of the original intent of the
contract.

Allowing substitutions of brand-named items other than those specified
in the agreement.

Potential Outcomes for an Unauthorized Procurement Action

An unauthorized Procurement action may result in:

(a) Personal liability to ATP from the employee authorizing the action;
(b) Personal liability to the vendor from the employee authorizing the action;
(c) The vendor absorbing any losses; or

(d) ATP ratification of the unauthorized Procurement action.

(1)

The Executive Director or his/her Designee may approve or ratify
unauthorized Procurement actions that are less than $50,000.




(2) All other unauthorized Procurement actions may be approved or ratified
only by the consent of the Board of Directors.

Addressing the Financial Impact of the Unauthorized Procurement Actions
The Executive Director may take action to address the financial impact of the unauthorized
action.

The Department

The Executive Director may reduce the subject department’s budget by the amount of
the unauthorized Procurement action if the action involves an amount exceeding ATP’s
micro-purchase threshold.

The Employee

The Executive Director may determine that an employee that made an unauthorized
Procurement action should be required to pay ATP for the costs ATP has or will incur as a
result of the unauthorized action.

Corrective or Disciplinary Action Against the Employee

In the event of an unauthorized Procurement action, ATP may initiate corrective or disciplinary
action against the Employee charged with undertaking the unauthorized Procurement action, up
to and including termination. The severity of the disciplinary action shall be commensurate with
the severity of the unauthorized Procurement action. Prior to taking an action against the
Employee, the Employee’s supervisor shall consult with the Procurement Director in assessing
the severity of the unauthorized action and the Director of Human Resources for compliance with
applicable disciplinary policies. Factors to be considered in determining the severity of the action
taken and the appropriate disciplinary action include, but are not limited to:

(a) The dollar value of the adverse effect of the action;

(b) Whether this is the first unauthorized Procurement action of the Employee;
(c) Whether the action was knowing or unintentional;

(d) Whether the action subjected the ATP to operational or financial risk, and;

(e) Reputational impact of the action or creation of an appearance of conflict of
interest




Section 3-300 Cancellation of Solicitations; Rejection of Bids or Proposals

Section 3-301 Application

The provisions of this section shall govern the cancellation of any solicitations whether issued by
ATP under competitive sealed bidding, competitive sealed proposals, small purchases, or any
other source selection method, and rejection of bids or proposals in whole or in part.

Section 3-302 Policy

Solicitations should be issued only when there is a valid Procurement need, unless the solicitation
states that it is for informational purposes only. Preparing and distributing a solicitation requires
the expenditure of ATP's time and funds. Businesses likewise incur expense in examining and
responding to solicitations. Therefore, although issuance of a solicitation does not compel award
of a contract, a solicitation is to be cancelled only when there are cogent and compelling reasons
to believe that the cancellation of the solicitation is in ATP's best interest.

Section 3-303 Cancellation of Solicitation - Notice

Each solicitation issued by ATP shall state that ATP reserves its right to cancel the solicitation or
reject all bids or offers as provided in this section.

Section 3-304 Cancellation Prior to Opening

(1) As used in this section, "opening" means the date set for opening of bids, receipt of
unpriced technical offers in multi-step sealed bidding, or receipt of proposals in
competitive sealed proposals.

(2) Prior to opening, a solicitation may be cancelled in whole or in part when the Contracting
Officer determines in writing that such action is in ATP's best interest for reasons
including, but not limited to, the fact that:

(a) ATP no longer requires the property, services, or construction;

(b) ATP no longer can reasonably expect to fund the Procurement; or

(c) proposed amendments to the solicitation would be of such magnitude that a new
solicitation is desirable.

(3) When a solicitation is cancelled prior to opening, notice of cancellation shall be sent to all
businesses solicited. The notice of cancellation shall:

(a) identify the solicitation;
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(b)
(c)

Section 3-305

briefly explain the reason for cancellation; and
where appropriate, explain that an opportunity will be given to compete on any
resolicitation or any future Procurements of similar supplies, services, or

construction.

Cancellation After Opening

(1) After opening but prior to award, all bids or proposals may be rejected in whole or in part
when the Contracting Officer determines in writing that such action is in ATP's best
interest for reasons including, but not limited to, the following:

(a)
(b)
(c)

(d)

(e)

(f)

(g)

the construction, property, or services being procured are no longer required;
ambiguous or otherwise inadequate specifications were part of the solicitation;

the solicitation did not provide for consideration of all factors of significance to
ATP;

prices exceed available funds and it would not be appropriate to adjust quantities
to come within available funds;

all otherwise acceptable bids or proposals received are at clearly unreasonable
prices;

there is reason to believe that the bids or proposals may not have been
independently arrived at in open competition, may have been collusive, or may

have been submitted in bad faith; or

no responsive bid has been received from a bidder.

(2) A notice of rejection should be sent to all businesses that submitted bids or proposals,
and it shall conform to Section 3-304(3), above.

(3) If the Invitation for Bids has been cancelled for the reasons specified in subsections (1)(e),
(2)(f), or (1)(g) above, the Procurement Director may authorize the Contracting Officer to
complete the Procurement through negotiation, in accordance with Section 3-203.02(6).

Section 3-306

Rejection of Individual Bids or Proposals

(1) This section applies to rejections of individual bids or proposals in whole or in part. Each
solicitation issued by ATP shall reserve ATP's right to reject any bid or proposal in whole
orin partitisin the best interest of ATP as provided in this section.
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(2)

(3)

As used in this subsection, "bid" means any bid submitted in competitive sealed bidding

or in the second phase of multi-step competitive sealed bidding and includes submissions

under Section 3-204 (Small Purchases) if no changes in offers are allowed after

submission. Reasons for rejecting a bid include, but are not limited to, the following:

(a) the business that submitted the bid is non-responsible as determined under
Section 3-400 (Responsibility);

(b) the bid is not responsive (that is, it does not conform in all material respects to
the Invitation for Bids or the property, service, or construction item offered in the
bid is unacceptable by reason of its failure to meet the requirements of the
Specifications or permissible alternates or other acceptability criteria set forth in
the Invitation for Bids); or

(c) the bid is materially unbalanced so that there is a risk that evaluation under the
stated criteria may not result in the lowest overall cost to ATP.

As used in this subsection, "proposal" means any offer submitted in response to any
solicitation, including an offer under Section 3-204 (Small Purchases), except a bid as
defined in sub- section (2), above. Unless the solicitation states otherwise, proposals need
not be unconditionally accepted without alteration or correction, and ATP's stated
requirements may be revised or clarified after proposals are submitted. This flexibility
must be considered in determining whether reasons exist for rejecting all or any part of a
proposal. Reasons for rejecting proposals include, but are not limited to, the following:

(a) the business that submitted the proposal is non-responsible as determined under
Section 3-400;

(b) the proposal ultimately (that is, after any opportunity has passed for altering or
clarifying the proposal) fails to meet the announced requirements of ATP in some
material respect;

(c) the proposed price is clearly unreasonable; or
(d) the offer is materially unbalanced so that there is a risk that evaluation under the

stated criteria may not result in award of a contract that will be most
advantageous to ATP.

(4) Upon request, unsuccessful bidders or offerors shall be advised of the reasons for the

rejection of their bids or proposals.
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Section 3-400 Responsibility
Section 3-401 Application
A determination of responsibility or non-responsibility shall be governed by this section.

Section 3-402 Standards of Responsibility

(2) The award of a contract to a Supplier based on lowest evaluated price alone can be false
economy if there is subsequent default, late deliveries, or other unsatisfactory
performance resulting in additional Procurement or administrative costs. A prospective
contractor must demonstrate affirmatively its responsibility, including (when necessary)
that of its proposed sub- contractors. Recent unsatisfactory performance (in either quality
or timeliness of delivery) is an example of a problem the Contracting Officer must consider
and resolve as to its impact on the current Procurement.

(2) Factors to be considered in determining whether the standard of responsibility has been
met include whether a prospective contractor has:

(a) the appropriate financial, material, equipment, facility, technical, and personnel
resources and expertise, or the ability to obtain them, necessary to indicate its
capability to meet all contractual requirements;

(b) a satisfactory record of past and current performance, including quality or
timeliness of delivery;

(c) a satisfactory record of integrity;
(d) legal qualifications to contract with ATP, including applicable licensing;

(e) supplied all necessary information in connection with the inquiry concerning
responsibility; and

(f) complied with all applicable federal, state, and local laws regarding
nondiscrimination and equal opportunity.

(3) The prospective contractor shall supply information requested by the Contracting Officer
concerning responsibility. If the prospective contractor fails to supply the requested
information, the Contracting Officer shall base the determination of responsibility upon
any available information or may find the prospective contractor non-responsible if such
failure is unreasonable.
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Section 3-403 Ability to Meet Standards

The prospective contractor may demonstrate the availability of necessary financing, equipment,
facilities, expertise, and personnel by submitting upon request:

(1) evidence that the prospective contractor possesses such necessary items;
(2) acceptable plans to subcontract for such necessary items; or

(3) a documented commitment from, or explicit arrangement (which will be in existence at
the time of award) with, a satisfactory source to provide the necessary items.

Section 3-404 Pre-Award Surveys

When the information available to the Contracting Officer is insufficient to make a determination
regarding responsibility, a pre-award survey of the prospective contractor's business and facilities
may be conducted. A pre-award survey may cover one or more areas, including technical ability,
production capacity, facilities, equipment, quality control, accounting system, financial
capability, and record of performance on other contracts.

Section 3-405 Responsibility Determination

Before awarding a contract, the Contracting Officer must be satisfied that the prospective
contractor is responsible and document this determination in writing. If a bidder or offeror who
otherwise would have been awarded a contract is found non-responsible, a written
determination of non-responsibility setting forth the basis of the finding shall be prepared by the
Contracting Officer. The Contracting Officer shall promptly cause to be sent a letter to the non-
responsible bidder or offeror indicating that the Contracting Officer has determined it to be non-
responsible and stating the reason(s) for the determination. The final determination shall be
made part of the Procurement File. Any determination by a Contracting Officer regarding
responsibility shall be sustained under the procedures in Chapter 10 (Administrative Remedies)
if there is a rational basis for such determination.

Section 3-500 Cost or Pricing Data

Section 3-501 Scope of Section

This section sets forth the pricing policies which are applicable to contracts of any type and any
price adjustments thereunder when cost or pricing data are required to be submitted to facilitate
ATP's conduct of cost and/or price analysis as described in this Policy and the Federal
Requirements for each Procurement action above the Federal micro-purchase threshold (if
applicable). The provisions of this section requiring submission of cost or pricing data do not apply
to a contract let by competitive sealed bidding (including multi-step bidding) or small purchases.
However, cost or pricing data may be required under a contract let by competitive sealed bidding




when price adjustments are subsequently made in such a contract.

Section 3-502

(1)

(2)

(3)

(4)

Regquirement for Cost or Pricing Data

Except as provided in Section 3-502(2), cost or pricing data may be required to be
submitted in support of a proposal when:

(a)

(b)

any contract for property, services (except professional services), or construction
expected to exceed $500,000 is to be awarded by competitive sealed proposals or
by sole source Procurement; or

adjusting the price of any contract for property, services (except professional
services), or construction (including a contract awarded by competitive sealed
bidding containing a Cost or Pricing Data Clause, whether or not cost or pricing
data were required in connection with the initial pricing of the contract) if the
adjustment involves aggregate increases and/or decreases in costs plus applicable
profits expected to exceed $100,000. For example, the requirement applies to a
$30,000 net modification resulting from a reduction of $70,000 and an increase of
$40,000 when the reduction and increase are related. However, this requirement
shall not apply when unrelated and separately priced adjustments for which cost
or pricing data would not be required if considered separately are consolidated
for administrative convenience.

Cost and pricing data shall not be required:

(a)

(b)

when the contract or adjusted price is based on:

(i) adequate price competition;

(ii) established catalogue prices or market prices; or

(iii) prices set by law or regulation; or

when the Procurement Director determines in writing to waive the applicable
requirement for submission of cost or pricing data in a particular pricing action
and the reasons for such waiver are stated in the determination. A copy of such

determination shall be kept in the Procurement File and made available to the
public upon request.

If, after cost or pricing data were initially requested and received, it is determined that
adequate price competition does exist, the data need not be certified.

Any contractor required to submit and certify cost or pricing data shall be required to
submit accurate, current, and complete cost or pricing data from prospective or actual
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subcontractors in support of each subcontract cost estimate included in the contractor's
submission whenever the subcontract cost estimate is either (i) more than $100,000; or
(ii) more than 10% of the contractor's price for the contract or contract modification, as
the case may be. The exceptions stated in subsection (2), above, also shall be applicable
to this requirement for subcontractor cost or pricing data. Contractors agree to include
provisions in all subcontracts by which the contractor can require subcontractors to
submit cost or pricing data in accordance with this subsection in support of subcontract
modifications. While contractors shall be required to submit a subcontractor's certified
cost or pricing data only from the prospective subcontractor most likely to be awarded
the subcontract, other subcontractor quotations and information may be cost or pricing
data of the contractor required to be submitted. Prospective subcontractor cost or
pricing data shall be certified to be current, accurate, and complete as of the same date
specified in contractors' certificates.

Section 3-503 Meaning of Terms

As used in the exceptions to the requirement for cost or pricing data, the terms "adequate price

competition,

established catalogue prices or market prices," and "prices set by law or

regulation" shall be construed in accordance with the following definitions.

(1)

(2)

Adequate Price Competition. Price competition exists if competitive sealed proposals are
solicited and at least two unaffiliated, responsible offerors independently compete for a
contract to be awarded to the responsible offeror submitting the proposal that is most
advantageous to ATP considering price and factors and meeting the requirements of the
solicitation. If the foregoing conditions are met, price competition shall be presumed to
be "adequate" unless the Contracting Officer determines in writing that such competition
is not adequate. Competition may also be determined to be adequate after receipt of only
one or no proposals: (i) where ATP confirms that its Specification are not unduly
restrictive and no changes can be made to encourage submission of more proposals; and
(ii) where the reasons for few responses were caused by conditions beyond ATP's control.

Established Catalogue or Market Prices.

(a) "Established catalogue price" means the price included in a catalogue, price list,
schedule, or other form that:

(i) is regularly maintained by a manufacturer or contractor;
(ii) is either published or otherwise available for inspection by customers; and
(iii) states prices at which sales are currently or were last made to a significant

number of any category of buyers or buyers constituting the general
buying public for the supplies or services involved.
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(3)

(b) "Established market price" means a current price, established in the usual and
ordinary course of trade between buyers and sellers, which can be substantiated
from sources which are independent of the manufacturer or Supplier and may be
an indication of the reasonableness of price.

Prices Set by Law or Regulation. The price of a supply or service is set by law or regulation
if some governmental body establishes the price that the offeror or contractor may
charge ATP and other customers.

Section 3-504 Submission of Cost or Pricing Data and Certification

(1)

(2)

(3)

(4)

When cost or pricing data are required, they shall be submitted to the Contracting Officer
prior to beginning negotiations at any reasonable time and in any reasonable manner
prescribed by the Contracting Officer. When the Contracting Officer requires the offeror
or contractor to submit cost or pricing data in support of any proposal, such data shall
either be actually submitted or specifically identified in writing.

The offeror or contractor is required to keep such submission current until the
negotiations are concluded.

The offeror or contractor shall certify, as soon as practicable after agreement is reached
on price, that the cost or pricing data submitted are accurate, complete, and current as
of a mutually determined date prior to reaching agreement. Certification shall be made
using the certificate set forth in Section 3-505.

A refusal by the offeror to supply the required data shall be referred to the Procurement
Director, whose duty shall be to determine in writing whether to disqualify the
noncomplying offeror, to defer award pending further investigation, or to enter into the
contract. A refusal by a contractor to submit the required data to support a price
adjustment shall be referred to the Director of Procurement, who shall determine in
writing to further investigate the price adjustment, not to allow any price adjustment, or
to set the amount of the price adjustment, subject to the contractor's rights under the
Disputes Clause of the contract.

Section 3-505 Certificate of Current Cost or Pricing Data

(1)

When cost or pricing data must be certified, a certificate substantially as set forth below
shall be included in the Procurement File along with any award documentation required
under the Procurement Policy and Guidelines. The offeror or contractor shall be required
to submit the certificate as soon as practicable after agreement is reached on the contract
price or adjustment.
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CERTIFICATE OF CURRENT COST OR PRICING DATA

This is to certify that, to the best of my knowledge and belief, cost or pricing
data as defined in the ATP Procurement Policy and Guidelines submitted, either
actually or by specific identification, in writing, to the Contracting Officer in
support of * are accurate, complete, and
current as of (date) (month) (year) o E

This certification includes the cost or pricing data supporting any advance
agreement(s) between the offeror and ATP which are part of the proposal.

Firm

Name

Title

Date of Execution xR

(End of Certificate)

*Describe the proposal, quotation, request for price adjustment or other submission involved,
giving appropriate identifying number (e.g., RFP No. )

**The effective date shall be a mutually determined date prior to but as close to the date when
price negotiations were concluded and the contract price was agreed to as possible. The
responsibility of the offeror or contractor is not limited by the personal knowledge of the
offeror's or contractor's negotiator if the offeror or contractor had information reasonably
available, at the time of agreement, showing that the negotiated price is not based on accurate,
complete, and current data.

***This date should be as soon after the date when the price negotiations were concluded and
the contract price was agreed to as practical.

(2) Although the certificate pertains to "cost or pricing data," it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's judgment on the
estimated portion of future costs or projections. It does, however, constitute a
representation as to the accuracy of the data upon which the offeror's or contractor's
judgment is based. A Certificate of Current Cost or Pricing Data shall not substitute for
examination and analysis of the offeror's or contractor's proposal.

(3) Whenever it is anticipated that a Certificate of Current Cost or Pricing Data may be
required, notice of this requirement shall be included in the solicitation. If such a
certificate is required, the contract shall include a clause giving ATP a contract right to a
reduction in the price as provided in Section 3-506.

(4) The exercise of an option at the price established in the initial negotiation in which
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certified cost or pricing were used does not require recertification or further submission
of data.

Section 3-506 Defective Cost or Pricing Data

(1)

(2)

(3)

If certified cost or pricing data subsequently are found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate, ATP is entitled to an
adjustment of the contract price, including profit or fee, to exclude any significant sum by
which the price, including profit or fee, was increased because of the defective data.
Judgmental errors made in good faith concerning the estimated portions of future costs
or projections do not constitute defective data. It is presumed that overstated cost or
pricing data increased the contract price in the amount of the overstatement plus related
overhead and profit or fee. Therefore, unless there is a clear indication that the defective
data were not used or relied upon, the price should be reduced in such amount. In
establishing that the defective data caused an increase in the contract price, the
Contracting Officer is not expected to reconstruct the negotiation by speculating as to
what would have been the mental attitudes of the negotiating parties if the correct data
had been submitted at the time of agreement on price.

In determining the amount of a downward adjustment, the contractor shall be entitled to
an offsetting adjustment for any understated cost or pricing data submitted in support of
price negotiations for the same pricing action up to the amount of ATP's claim for
overstated cost or pricing data arising out of the same pricing action.

If the contractor and the Contracting Officer cannot agree as to the existence of defective
cost or pricing data or the amount of adjustment due to defective cost or pricing data,
the Contracting Officer shall set an amount in accordance with this section, and the
contractor may appeal this decision as a contract controversy under the Disputes Clause
of the contract.

Section 3-507 Price Analysis Techniques

Price analysis is used to determine if a Contract or Contract Modification price is reasonable and
acceptable. It involves an evaluation of the prices for the same or similar items or services.
Examples of price analysis criteria include, but are not limited to:

(1)
(2)

(3)

(4)

price submission of prospective bidders or offerors in the current Procurement;

prior price quotations and contract prices charged by the bidder, offeror, or contractor
for the same or similar items;

prices published in catalogues or price lists;

prices available on the open market; and
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(5) in-house estimates of cost.
In making such analysis, consideration must be given to any differing terms and conditions.

Section 3-508 Cost Analysis Techniques

ATP must conduct a cost analysis for every Procurement action when a price analysis will not
provide sufficient information to determine reasonableness of the contract cost or Contract
Modification. Cost analysis includes the appropriate verification of cost or pricing data and the
use of this data to evaluate:

(1) specific elements of costs;

(2) the necessity for certain costs;

(3) the reasonableness of amounts estimated for the necessary costs;

(4) the reasonableness of allowances for contingencies;

(5) the basis used for allocation of indirect costs;

(6) the appropriateness of allocations of particular indirect costs to the proposed
contract; and

(7) the reasonableness of the total cost or price.

Section 3-509 Evaluations of Cost or Pricing Data

Evaluations of cost or pricing data should include comparisons of costs and prices of an offeror's
cost estimates with those of other offerors and any independent price and cost estimates by ATP.
They also shall include consideration of whether such costs are reasonable and allocable under
the pertinent provisions of Chapter 7 (Cost Principles) of the Procurement Policy and Guidelines.

Section 3-600 Types of Contracts

Section 3-601 Scope of Section

This section contains descriptions of types of contracts and limitations as to when they should be
utilized by ATP in its Procurements. The use of any type of contract not prohibited by this section
is permissible.

Section 3-602 Cost-Plus-a-Percentage-of-Cost Contracting

The use of a cost-plus-a-percentage-of-cost contract is prohibited. A cost-plus-a-percentage-of-
cost contract is one in which, prior to completion of the work, the parties agree that the fee will
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be a predetermined percentage of the total cost of the work. The more the contractor spends,
therefore, the greater its fee. The contractor's incentive may be to incur cost at the expense of
ATP and not to economize.

Section 3-603 Policy Regarding Selection of Contract Types

(1)

(2)

The selection of an appropriate contract type depends on factors such as the nature of
the property, services, or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which ATP or the contractor is to
assume the risk of the cost of performance of the contract. Contract types differ in the
degree of responsibility assumed by the contractor. The objective when selecting a
contract type is to obtain the best value in needed property, services, or construction in
the time required and at the lowest cost or price to ATP. In order to achieve this objective,
the Contracting Officer, before choosing a contract type, should review those elements
of the Procurement which directly affect the cost, time, risk, and profit incentives bearing
on the performance. Among the factors to be considered in selecting any type of contract
are:

(a) the type and complexity of the property, service, or construction item being
procured;

(b) the difficulty of estimating performance costs, such as the inability of ATP to
develop definitive Specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish clearly the
requirements of the contract;

(c) the administrative costs to both parties;

(d) the degree to which ATP must provide technical coordination during the
performance of the contract;

(e) the effect of the choice of the type of contract on the amount of competition to
be expected;

(f) the stability of material or commodity market prices or wage levels;

(g) the urgency of the requirement; and

(h) the length of contract performance.

The provisions of this section describe and define the contract types. Any other type of

contract, except cost-plus-a-percentage-of-cost, may be used, provided the Procurement
Director determines in writing that such use is in ATP's best interest.
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Section 3-604 Types of Fixed-Price Contracts

(1)

(2)

(3)

A fixed-price contract places responsibility on the contractor for the delivery of the
product or the complete performance of the services or construction in accordance with
the contract terms at a price that may be firm or may be subject to contractually specified
adjustments. The fixed-price contract is appropriate and preferred for use when the
extent and type of work necessary to meet ATP requirements reasonably can be specified
and the cost reasonably can be estimated, as is generally the case for construction or
standard Commercial Products. A fixed-price type of contract is the only type of contract
that can be used in competitive sealed bidding.

A firm fixed-price contract provides a price that is not subject to adjustment because of
variations in the contractor's cost of performing the work specified in the contract. It
should be used whenever prices which are fair and reasonable to ATP can be established
at the outset. Bases upon which firm fixed prices may be established include:

(a) adequate price competition for the contract;

(b) comparison of prices in similar prior Procurements in which prices were fair and
reasonable;

(c) establishment of realistic costs of performance by utilizing available cost or pricing
data and identifying uncertainties in contract performance; or

(d) use of other adequate means to establish a firm price.

A fixed-price contract with price adjustment provides for variation in the contract price
under certain conditions defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work. The formula or other
basis by which the adjustment in contract price can be made shall be specified in the
solicitation and the resulting contract. Adjustment allowed may be upward or downward
only or both upward and downward. Examples of conditions under which adjustments

may be provided in fixed-price contracts are:

(a) changes in the contractor's labor agreement rates as applied to industry or area
wide;

(b) changes due to rapid and substantial price fluctuation, which can be related to an
accepted index (such as contracts for gasoline and oil); and

(c) in requirements contracts:
(i) when a general price change applicable to all customers occurs; or

(ii) when a general price change alters the base price (such as a change in a
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(4)

manufacturer's published price list or posted price to which a fixed
discount is applied pursuant to the contract to determine the contract
price).

A fixed-price contract with incentives provides for adjusting profit and establishing the
final contract price by application of a formula based on the relationship of total final
negotiated cost to total target final negotiated cost to total target cost. The final price is
subject to a price ceiling, negotiated at the outset. There are two types of FPI contracts:

(2) “Fixed-price-incentive (firm target) contract (FPIF): Specifies a target cost, target
profit, price ceiling (but not a profit ceiling or floor), and a profit adjustment
formula. These elements are all negotiated at the onset.

(2) “Fixed-price-incentive (successive target) contract” (FPIS): Specifies the following
elements, all of which are negotiated at the onset: an initial target cost, initial
target profit, and initial profit adjustments formula. These targets and formulas
are used to establish:

(a) The firm target profit, including a ceiling and floor for the firm target profit;

(b) The production point at which the firm target cost and firm target profit
will be negotiated (usually before delivery or shop completion of the first
item); and

(c) A ceiling price that is the maximum that may be paid to the contractor,
except for any adjustment under the contract clauses providing for
equitable adjustment or other revision of the contract price under stated
circumstances.

If the contract permits unilateral action by the contractor to bring about the condition under
which a price increase may occur, the contract shall reserve to ATP the right to reject the price
increase and terminate without cost the future performance of the contract. The contract also
shall require that notice of any such price increase shall be given within such time prior to its
effective date as specified in the contract. These restrictions shall not apply to fixed-price cost
incentive contracts and fixed-price performance incentive contracts.

Section 3-605 Types of Cost-Reimbursement Contracts

(1)

The cost-reimbursement type contract provides for payment to the contractor of
allowable costs incurred in the performance of the contract as determined in accordance
with Chapter 7 (Cost Principles) of the Procurement Policy and Guidelines and as provided
in the contract. This type of contract establishes at the outset an estimated cost for the
performance of the contract and a dollar ceiling which the contractor may not exceed
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(2)

(3)

(4)

(except at its own expense) without prior approval or subsequent ratification by the
Contracting Officer and, in addition, may provide for payment of a fee. The contractor
agrees to perform as specified in the contract until the contract is completed or until the
costs reach the specified ceiling, whichever first occurs. This type of contract is
appropriate when the uncertainties involved in contract performance are of such
magnitude that the cost of contract performance cannot be estimated with sufficient
certainty to realize economy by use of any type of fixed-price contract. In addition, a cost-
reimbursement contract necessitates appropriate monitoring by ATP personnel during
performance so as to give reasonable assurance that the objectives of the contract are
being met. It is particularly suitable for research, development, and study type contracts.

A cost-reimbursement type contract may be used only when the Procurement Director
determines in writing that:

(a) such a contract is likely to be less costly to ATP than any other type or that it is
impracticable to obtain otherwise the property, services, or construction;

(b) the proposed contractor's accounting system will permit timely development of
all necessary cost data in the form required by the specific contract type
contemplated; and

(c) the proposed contractor's accounting system is adequate to allocate costs in
accordance with generally accepted accounting principles.

A cost contract provides that the contractor will be reimbursed for allowable costs
incurred in performing the contract but will not receive a fee.

A cost-plus-fixed-fee contract is a cost-reimbursement type contract which provides for
payment to the contractor of an agreed fixed fee in addition to reimbursement of
allowable incurred costs. The fee is established at the time of contract award and does
not vary whether or not the actual cost of contract performance is greater or less than
the initial estimated cost established for such work. Thus, the fee is fixed but not the
contract amount because the final contract amount will depend on the allowable costs
reimbursed. The fee is subject to adjustment only if the contract is modified to provide
for an increase or decrease in the scope of work specified in the contract. The cost-plus-
fixed-fee contract can be either a Completion Form or Term Form.

(a) The Completion Form is one which describes the scope of work to be done as a
clearly defined task or job with a definite goal or target expressed and with a
specific end-product required. This form of contract normally requires the
contractor to complete and deliver the specified end-product (in certain instances,
final report of research accomplishing the goal or target) as a condition for
payment of the entire fixed-fee established for the work and within the estimated
cost if possible; however, in the event the work cannot be completed within the
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estimated cost, ATP can elect to require more work and effort from the contractor
without increase in fee, provided it increases the estimated cost.

(b) The Term Form is one which describes the scope of work to be done in general
terms and which obligates the contractor to devote a specified level of effort for
a stated period of time. Under this form, the fixed fee is payable at the
termination of the agreed period of time upon certification that the contractor
has exerted the level of effort specified in the contract in performing the work
called for, and that such performance is considered satisfactory by ATP.

(c) The Completion Form of contract, because of differences in obligation assumed
by the contractor, is to be preferred over the Term Form whenever the work itself
or specific milestones can be defined with sufficient precision to permit the
development of estimates within which prospective contractors reasonably can
be expected to complete the work. A milestone is a definable point in a program
when certain objectives can be said to have been accomplished.

(d) In no event should the Term Form of contract be used unless the contractor is
obligated by the contract to provide a specific level-of-effort within a definite
period of time.

Section 3-606 Cost Incentive Contracts

(1)

(2)

(3)

A cost incentive type of contract provides for the reimbursement to the contractor of
allowable costs incurred up to the ceiling amount and establishes a formula whereby the
contractor is rewarded for performing at less than target cost (that is, the parties' agreed
best estimate of the cost of performing the contract) or is penalized if it exceeds target
cost. The profit or fee under such a contract will vary inversely with the actual, allowable
costs of performance and, consequently, is dependent on how effectively the contractor
controls cost in the performance of the contract.

In a fixed-price cost incentive contract, the parties establish at the outset a target cost, a
target profit (that is, the profit which will be paid if the actual cost of performance equals
the target cost), a formula which provides a percentage increase or decrease of the target
profit depending on whether the actual cost of performance is less than or exceeds the
target cost, and a ceiling price. After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable costs as determined in
accordance with Chapter 7 (Cost Principles) of the Procurement Policy and Guidelines and
as provided in the contract. The final contract price then is established in accordance with
the formula using the actual cost of performance. The final contract price may not exceed
the ceiling price. The contractor is obligated to complete performance of the contract,
and, if actual costs exceed the ceiling price, the contractor suffers a loss.

In a cost-reimbursement contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a formula for increase or decrease of fee depending on

[89]




(4)

whether actual cost of performance is less than or exceeds the target cost; the maximum
and minimum fee limitations; and a cost ceiling which represents the maximum amount
which ATP is obligated to reimburse the contractor. The contractor continues
performance until the work is complete or costs reach the ceiling specified in the contract,
including any modification thereof, whichever first occurs. After performance is complete
or costs reach the ceiling, the total incurred, allowable costs reimbursed in accordance
with Chapter 7 (Cost Principles) of the Procurement Policy and Guidelines and as provided
in the contract are applied to the formula to establish the incentive fee payable to the
contractor.

Prior to entering into any cost incentive contract, the Contracting Officer shall make the
written determination required by Section 3-612 (Approval of Accounting Systems)
regarding the proposed contractor's accounting system. Prior to entering any cost-
reimbursement contract with cost incentive fee, the written determination required by
Section 3-605(2) shall be made.

Section 3-607 Performance Incentive Contracts

In a performance incentive contract, the parties establish at the outset a pricing basis for the
contract (i.e., cost reimbursement or fixed price), performance goals, and a formula which varies
the profit or the fee if the specified performance goals are exceeded or not met. For example,
early completion may entitle the contractor to a bonus while late completion may entitle ATP to
a price decrease.

Section 3-608 Time and Materials and Labor Hour Contracts

(1)

(2)

Time and materials contracts provide an agreed basis for payment for materials supplied
and labor performed. Such contracts shall, to the extent possible, contain a stated ceiling
or an estimate that shall not be exceeded without prior approval by ATP and shall be
entered into only after the Contracting Officer determines in writing that:

(a) ATP representatives have been assigned to closely monitor the performance of
the work; and

(b) in the circumstances, it would not be practicable to use any other type of contract
to obtain needed property, services, or construction in the time required and at
the lowest cost or price to ATP.

A labor hour contract provides only for the payment of labor performed. It shall contain

the same ceiling as provided in subsection (1), above. Prior to the award of such contract,
the Contracting Officer shall make the determination as required in subsection (1), above.
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Section 3-609 Definite and Indefinite Quantity Contracts

(1)

(2)

(3)

A definite quantity contract is a fixed-price contract that provides for delivery of a
specified quantity of property or services either at specified times or when ordered.

An indefinite quantity contract is a contract for an indefinite amount of property or
services to be furnished at specified times, or as ordered, that establishes unit prices of a
fixed-price type. Generally, an approximate quantity or the best information available as
to quantity is stated in the solicitation. The contract shall provide a minimum quantity
ATP is obligated to order and may also provide for a maximum quantity provision that
limits ATP's right to order.

A requirements contract is an indefinite quantity contract for property or services that
obligates ATP to order all its actual requirements for such property or services during a
specified period of time. For information, a realistic estimated total quantity shall be
stated in the solicitation and the resulting contract; however, this estimate is not a
representation to an offeror that the total quantity will be required or ordered. The
obligation to order ATP's actual requirements is limited by the provisions of Texas
Business & Commerce Code Section 2.306(a) (i.e., no quantity unreasonably
disproportionate to any stated estimate or, in the absence of a stated estimate, to any
normal or otherwise com- parable prior output or requirements may be tendered or
demanded). For the protection of ATP and the contractor, requirements contracts shall
include the following:

(a) a provision which requires ATP to order its actual requirements of the property or
services covered (however, ATP must reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular quantity
requirement arises which exceeds ATP's normal requirements or an amount
specified in the contract);

(b) two exemptions from ordering under the contract when:

(i) the Procurement Director approves a finding that the property or service
available under the contract will not meet a nonrecurring, special need of
ATP; or
(ii) property is produced or services are performed incidental to ATP's own
programs.
Section 3-610 Leases

(1)

A lease is a contract for the use of equipment or other property under which title will not
pass to ATP at any time. Section 3-611 (Option Provisions) applies to a lease with a
purchase option where title may pass to ATP.
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To obtain best value, ATP should review lease versus purchase alternatives. When
conducting lease versus purchase analyses, cost used in the analysis must:

(a) be reasonable;
(b) be based on realistic current market conditions; and
(c) be based on the expected useful service life of the asset.

(2) A lease may be entered into provided:

(a) it is in the best interest of ATP as determined by the Contracting Officer;
(b) all conditions for renewal and costs of termination are set forth in the lease; and

(c) the lease is not used to circumvent normal Procurement procedures.

Section 3-611 Option Provisions

(2) When a contract is to contain an option for renewal, extension, or purchase, notice of
such provision shall be included in the solicitation. Exercise of the option is always at ATP's
discretion only and not subject to agreement or acceptance by the contractor.

(2) ATP may elect to include options in contracts, if options are needed for its Public
Transportation or project purposes. ATP shall document in the Procurement File a
justification for including any options, taking into account any applicable provisions of the
Federal Requirements. If an option is included, the option quantities and periods included
in the bid or proposal must generally be evaluated in order to determine contract award
except that the option quantities need not be evaluated if ATP determines that evaluation
would not be in its best interest. Any such determination must be documented in the
Procurement File. The evaluation of options should be documented in writing and should
be part of the cost or price analysis undertaken by the Recipient for the overall
Procurement.

(3) If an option is included for the Procurement of bus or rail rolling stock or replacement
parts, the period of that option must comply with the Federal Requirements, to the extent
applicable. Documentation awarding the contract should indicate that the award is for
the base contract and the identified options.

(4) Before exercising any option for renewal, extension, or purchase, the Contracting Officer
should attempt to ascertain whether a competitive Procurement is practical (in terms of
pertinent competitive and cost factors) and would be more advantageous to ATP than
renewal, extension or purchase of the existing contract.

[92]




(5)

A purchase option in a lease may be exercised only if the lease containing the purchase
option was awarded under competitive sealed bidding or competitive sealed proposals.
Before exercising such an option, the Contracting Officer shall:

(a) investigate alternative means of procuring comparable property or facilities; and

(d) compare estimated costs and benefits associated with the alternative means and
the exercise of such option; for example, the benefit of buying new state-of-the-
art equipment compared to the estimated, initial savings associated with exercise
of a purchase option.

Section 3-612 Approval of Accounting Systems

Except with respect to firm fixed-price contracts, no contract type shall be used unless the
Procurement Director makes a determination in writing that the proposed contractor's
accounting system is sufficient to comply with the provisions of Section 3-605(2)(b) and (c).

Section 3-613 Multi-Term Contracts - General

(1)

(2)

(3)

A multi-term contract is appropriate when it is in the best interest of ATP to obtain
uninterrupted services extending over more than one fiscal period, where the
performance of such services involves high start-up costs, or where a changeover of
service contractors involves high phase-in/phase-out costs during a transition period. The
multi-term method of contracting also is appropriate when special production of definite
guantities of supplies for more than one fiscal period is necessary to best meet ATP's
needs but funds are available only for the initial fiscal period. Special production refers
to production for contract performance, which requires alteration in the contractor's
facilities or operations involving high start-up costs. The contractual obligation of both
parties in each fiscal period succeeding the first is subject to the authorization and
availability of funds therefor. The contract shall provide that, in the event that funds are
not available for any succeeding fiscal period, the remainder of such contract shall be
cancelled and the contractor shall be reimbursed the reasonable value of any
nonrecurring costs incurred but not amortized in the price of the supplies delivered or
services performed under the contract to the extent that nonrecurring costs are identified
in the contract.

The objective of the multi-term contract is to promote economy and efficiency in
Procurement by obtaining the benefits of sustained volume production and consequent
low prices and by increasing competitive participation in Procurements which involve
special production with consequent high start-up costs and in the Procurement of services
which involve high start-up costs or high phase-in/phase-out costs during changeover of
service contractors.

This Section 3-613 applies only to contracts for property or services described in 3-613(1)
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of this section and does not apply to any other contracts including, but not limited to,
contracts for construction and leases (including leases of real property).

Section 3-613.01 Conditions for Use

A multi-term contract may be used when it is determined in writing by the Contracting Officer
that:

(1) special production of definite quantities or the furnishing of long-term services is required
to meet ATP's needs; and

(2) a multi-term contract will serve the best interests of ATP by encouraging effective
competition or otherwise promoting economies in Procurement. The following factors
are among those relevant to such a determination:

(a) Firms which are not willing or able to compete because of high start-up costs or
capital investment in facility expansion will be encouraged to participate in the
competition when they are assured of recouping such costs during the period of
contract performance;

(b) lower production costs, because of larger quantity or service requirements and
substantial continuity of production or performance over a longer period of time,

can be expected to result in lower unit prices;

(c) stabilization of the contractor's work force over a longer period of time may
promote economy and consistent quality; or

(d) the cost and burden of contract solicitation, award, and administration of the
Procurement may be reduced.

Section 3-613.02 Multi-Term Contract Procedure

(1) The solicitation for multi-term contracts shall state:
(a) the amount of property or services required for the proposed contract period;

(b) that a unit price shall be given for each item of property or service and that such
unit prices shall be the same throughout the contract (except to the extent price
adjustments may be provided in the solicitation and resulting contract);

(c) that the multi-term contract will be cancelled only if funds are not authorized or
otherwise made available to support continuation of performance in any fiscal
period succeeding the first; however, this does not affect either ATP's rights or the
contractor's rights under any termination clause in the contract;
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(2)

(3)

(d) that the Contracting Officer must notify the contractor on a timely basis that the
funds are, or are not, available for the continuation of the contract for each
succeeding fiscal period;

(e) whether bidders or offerors may submit prices for:
(i) the first fiscal period only;
(ii) the entire time of performance only; or
(iii) both the first fiscal period and the entire time of performance;

(f) that a multi-term contract may be awarded and how award will be determined
including, if prices for the first fiscal period and entire time of performance are
submitted, how such prices will be compared; and

(g) that, in the event of cancellation for lack of funds, the contractor will be
reimbursed the unamortized, reasonably incurred, nonrecurring costs.

Award shall be made as stated in the solicitation and permitted under the source selection
method utilized. Care should be taken when evaluating multi-term prices against prices
for the first fiscal period that award on the basis of prices for the first period does not
permit the successful bidder or offeror to "buy in"; that is, give such bidder or offeror an
undue competitive advantage in subsequent Procurements.

"Cancellation," as used in multi-term contracting, means the cancellation of the total
requirements for the remaining portion of the contract because funds were not
authorized or otherwise made available. The contract for the first fiscal period shall not
be cancelled. Cancellation results when the Contracting Officer: (a) notifies the contractor
of nonavailability of funds for contract performance for any fiscal period subsequent to
the first; or (b) fails to notify the contractor by the date set forth in the contract (unless
the parties agree to extend such date) that funds are available for performance of the
succeeding fiscal period and funds which may be used for the contract have not been
authorized or otherwise made available. This provision on cancellation of multi-term
contracts does not limit the rights of ATP or the contractor under any termination clause
of the contract if the contract is terminated pursuant to that clause rather than cancelled
as provided in this subsection.

Section 3-614 Incremental Award

(1)

An incremental award is an award of portions of a definite quantity requirement to more
than one contractor. Each portion is for a definite quantity, and the sum of the portions
is the total definite quantity required. An incremental award may be used only when
awards to more than one bidder or offeror for different amounts of the same item are
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(2)

necessary to obtain the total quantity for the required delivery.

If an incremental award is anticipated prior to issuing a solicitation, ATP shall reserve the
right to make such an award, and the criteria for award shall be stated in the solicitation.

(3) The Contracting Officer shall make a written determination setting forth the reasons for the

incremental award, and the determination shall be made a part of the Procurement File.

Section 3-615 Multiple Award

(1)

(2)

(3)

(4)

A multiple award is an award of an indefinite quantity contract for one or more similar
supplies or services to more than one bidder or offeror when ATP is obligated to order all
of its actual requirements for the specified supplies or services from those contractors.
The obligation to order ATP's actual requirements is limited by the provisions of Texas
Business & Commerce Code Section 2.306(a) (no quantity unreasonably disproportionate
to any stated estimate or, in the absence of a stated estimate, to any normal or otherwise
comparable prior output or requirements may be tendered or demanded).

A multiple award may be made when award to two or more bidders or offerors for similar
products is necessary for adequate delivery, service, or product compatibility. Any
multiple award shall be made in accordance with the provisions of Section 3-202
(Competitive Sealed Bidding), Section 3-203 (Competitive Sealed Proposals), Section 3-
204 (Small Purchases), and Section 3-206 (Emergency Procurements), as applicable.
Multiple awards shall not be made when a single award will meet ATP's needs without
sacrifice of economy or service. Awards shall not be made for the purpose of dividing the
business, making available product or Supplier selection to allow for user preference
unrelated to utility or economy, or avoiding the resolution of tie bids. Any such awards
shall be limited to the least number of Suppliers necessary to meet ATP's valid
requirements.

If a multiple award is anticipated prior to issuing a solicitation, ATP shall reserve the right
to make such an award, and the criteria for award shall be stated in the solicitation.

The Contracting Officer shall make a written determination setting forth the reasons for
a multiple award, and the determination shall be made a part of the Procurement File.

Section 3-700 Audits

Section 3-701 Authority to Audit

Audits by or on behalf of ATP of the books and records of a contractor, prospective contractor,
subcontractor, or a prospective subcontractor may be performed when authorized by a
solicitation, contract, or subcontract provision. Audits may be performed by representatives of
ATP or for ATP by an independent contractor.
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Section 3-702 Cost or Pricing Data Audit

(1)

The Executive Director or his Designee may require an audit of cost or pricing data that
has been submitted under Section 3-500 (Cost or Pricing Data). An audit should be
required when, with respect to the contractor, prospective contractor, subcontractor, or
prospective subcontractor, there is:

(a) a question as to the adequacy of accounting policies or cost systems;

(b) a substantial change in the methods or levels of operation;

(c) previous unfavorable experience indicating doubtful reliability of estimating,
accounting, or purchasing methods;

(d) a lack of cost experience due to the Procurement of a new supply or service; or

(e) other evidence that an audit is in ATP's best interests.

Section 3-703 Cost or Pricing Data Audit Report

When an audit is required under Section 3-702 (Cost or Pricing Data Audit), the auditor shall
submit a written report to the Contracting Officer by an agreed-upon date. The report should
contain the following with respect to the contractor, prospective contractor, subcontractor, or
prospective subcontractor:

(1) a description of the original proposal and all submissions of cost or pricing data;

(2) an explanation of the basis and the method used in preparing the proposal;

(3) a statement identifying any cost or pricing data not physically submitted with the proposal
but examined by the auditor which has a significant effect on the proposed cost or price;

(4) a description of any deficiency in the cost or pricing data submitted and an explanation
of its effect on the proposal;

(5) a statement summarizing those major points where there is a disagreement as to the cost
or pricing data submitted; and

(6) a statement identifying any information obtained from other sources.

Section 3-704 Contract Audit

(1)

The type of contract under which books and records should be audited is that in which

price is based on costs or is subject to adjustment based on costs, or that in which auditing




(2)

would be appropriate to ensure satisfactory performance (such as a time and materials
contract), or to ensure compliance with the requirements to submit current, accurate,
and complete cost or pricing data.

A contract audit may be warranted when a question arises in connection with:

(a) the financial condition, integrity, and reliability of the contractor or subcontractor;
(b) any prior audit experience;

(c) the adequacy of the contractor's or subcontractor's accounting system;

(d) the number or nature of invoices or reimbursement vouchers submitted by the
contractor or subcontractor for payment;

(e) the use of federal assistance funds;
(f) the fluctuation of market prices affecting the contract;
(g) adequacy of cost or pricing data; or

(h) any other circumstance when the Contracting Officer finds that such an audit is
necessary for the protection of ATP's interest.

The scope of the audit may be limited as specified in the audit request.

Section 3-705 Contract Audit Report

Where a contract audit is required under Section 3-704 (Contract Audit), the auditor shall submit
a written report to the Contracting Officer by an agreed upon date. The scope of the report will
depend on the scope of the audit ordered. However, the report should contain specific reference
to the terms of the contract to which the audited data relate and a statement of the degree to
which the auditor believes the audited data evidence compliance with those terms.

Section 3-706 Retention of Books and Records

(1)

(2)

Any contractor who receives a contract, Change Order, or Contract Modification for which
cost or pricing data are required under Section 3-500 (Cost or Pricing Data) shall be
required to maintain such books and records that relate to such cost or pricing data for
three years from the date of final payment under the contract, or such other time period
specified in the contract or required by applicable law.

Contracts shall require that books and records relating to a contract with ATP, including
subcontracts, other than a firm fixed-price contract, shall be maintained:
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(a) by a contractor, for three years from the date of final payment under the prime
contract; and

(e) by a subcontractor, for three years from the date of final payment under the
subcontract,

or such other time period specified as determined by the Contracting Officer or required
by applicable law.

Section 3-800 Solicitation Provisions

Section 3-801 General

This section prescribes required provisions for incorporation in solicitations issued by ATP. The
provisions set forth the rules under which the solicitation will be conducted. Nothing herein shall
preclude ATP from incorporating additional, special solicitation instructions and conditions in
individual Procurements.

Section 3-802 Solicitations for Competitive Sealed Bids

The following solicitation instructions and conditions shall be included in all solicitations for
competitive sealed bids.

Section 3-802.01 Preparation of Bids

PREPARATION OF BIDS

(a) Bidders are expected to examine the Schedule, solicitation instructions, Special
Provisions, General Provisions, all drawings, specifications, the statement of work,
and all other provisions of, and exhibits to, the solicitation, whether incorporated
by reference or otherwise, prior to the submission of bids. Failure to do so will be
at the bidder's risk.

(b) Each bidder shall furnish the information required by the solicitation. Bids shall be
submitted on the bid form contained in the solicitation. Bidders shall sign and print
or type their name on the bid form and each continuation sheet on which they
make an entry. Erasures or other changes must be initialed by the person signing
the bid. Bids signed by an agent of the bidder (other than an officer or a partner
of the bidder) are to be accompanied by evidence of the agent's authority (unless
such evidence has been previously furnished to ATP).

(c) All blanks on the bid form shall be filled in electronically or printed in ink with a
firm fixed unit price for items bid. Unit prices shall include packing unless
otherwise specified. In case of any discrepancy between a unit price and any




extended or total price required by the bid form, the unit price will be presumed
to be correct, subject, however, to correction to the same extent and in the same
manner as any other mistake.

(d) Bids for property or services other than those specified in the Schedule will not be
considered unless specifically authorized in the solicitation. Any condition,
qualification, or limitation of the bid will be a basis for rejection of the bid as
nonresponsive.

(e) The bidder must state a definite time for delivery of property or for performance
of services unless otherwise specified in the solicitation. All measurements shall
be in the system of weights and measures in common usage in the United States
except where the contract is federally funded in which case, unless expressly
authorized by ATP, the metric system shall be the primary unit of measure. Pricing
shall be in U.S. dollars.

(f) In computing any period of time for the solicitation or any resulting contract,
"days" means calendar days, and the day of the event from which the designated
period of time begins to run shall not be included, but the last day shall be included
unless it is a Saturday, Sunday, or Federal or State of Texas holiday, in which event
the period shall run to the end of the next business day.

Section 3-802.02 Explanation to Bidders

Any explanation desired by a bidder regarding the meaning or interpretation of the solicitation,
drawings, specifications, etc., must be requested in writing from ATP's Contracting Officer and
with sufficient time allowed for a reply to reach bidders before the submission of bids. Oral
explanations or instructions given before the award of any contract, at any pre-bid conferences
or otherwise, will not be binding on ATP. Any information given to a bidder concerning an
interpretation of the solicitation will be furnished to all bidders as an amendment to the
solicitation, if such information is necessary to bidders in submitting bids on the solicitation or if
the lack of such information would be prejudicial to uninformed bidders.

Section 3-802.03 Acknowledgment of Amendments to Invitation for Bids

(a) If this solicitation is amended, then all terms and conditions which are not
modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amendment to this solicitation: (1) by
signing and returning the amendment; or (2) by identifying the amendment
number and date in the space provided for this purpose on the bid form; or (3) by
letter or electronic message (if permitted). ATP must receive the acknowledgment
by the time and at the place specified for receipt of bids.
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Section 3-802.04 Submission of Bids

(a)

(b)

(c)

(d)

Bids and modifications thereof shall be enclosed in sealed envelopes or sealed
cartons and submitted to ATP's Contracting Officer at the address specified in the
solicitation. The bidder shall show the hour and date specified in the solicitation
for receipt of bids, the solicitation number, and the bidder's name, address, and
telephone number on the face of the envelope or carton.

Electronic bids will not be considered unless authorized by the solicitation. Bids
may be modified or withdrawn by written notice, provided such notice is received
prior to the hour and date specified for receipt of bids.

Samples of items, when required, must be submitted within the time specified
and, unless otherwise specified in the solicitation, at no expense to ATP. If not
destroyed by testing, samples will be returned at the bidder's request and
expense, unless otherwise specified in the solicitation.

Each copy of the bid shall include the legal name of the bidder and a statement
whether the bidder is a sole proprietorship, a corporation, or any other legal
entity. A bid for a corporation shall further give the state of incorporation.

Section 3-802.05 Late Submissions, Modifications, and Withdrawals of Bids

LATE SUBMISSIONS, MODIFICATIONS, AND WITHDRAWALS OF BIDS

(a)

(b)

Any bid received at the office designated in the solicitation after the exact time
specified for receipt will not be considered unless it is received before award is
made, and:

(1) it was sent by registered or certified mail not later than the fifth calendar
day prior to the date specified for receipt of bids (e.g., a bid submitted in
response to a solicitation requiring receipt of bids by the 20th of the month
must have been mailed by the 15th or earlier);

(2) it was sent by mail and it is determined by ATP that the late receipt was
due solely to mishandling by ATP after receipt at ATP's offices; or

(3) it was sent by U. S. Postal Service Express Mail Next Day Service - Post
Office to Addressee not later than 5:00 P.M. at the place of mailing two (2)
working days prior to the date specified for receipt of bids. The term
"working days" excludes weekends and U. S. Federal holidays.

Any modification or withdrawal of a bid is subject to the same conditions as in (a)
of this provision.
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(c)

(d)

(e)

The only acceptable evidence to establish:

(1)

(2)

(3)

the date of mailing of a late bid, modification or withdrawal sent either by
registered or certified mail is the U.S. Postal Service postmark on both the
envelope or wrapper and on the original receipt from the U.S. Postal
Service. If neither postmark shows a legible date, the bid, modification or
withdrawal shall be deemed to have been mailed late. The term
"postmark" means a printed, stamped, or otherwise placed impression,
exclusive of a postage meter machine impression, that is readily
identifiable without further action as having been supplied and affixed on
the date of mailing by an Employee of the U.S. Postal Service. Therefore,
bidders should request the postal clerk to place a legible hand cancellation
bull's-eye "postmark" on both the receipt and the envelope or wrapper;
and

the time of receipt at ATP is the time-date stamp of ATP on the bid wrapper
or other documentary evidence of receipt maintained by ATP.

the date of mailing of a late bid, modification, or withdrawal sent by U. S.
Postal Service Express Mail Next Day Service - Post Office to Addressee is
the date entered by the post office receiving clerk on the "Express Mail
Next Day Service - Post Office to Addressee" label, and the postmark on
the envelopes or wrapper and on the original receipt from the U. S. Postal
Service. "Postmark" has the same meaning as defined in Section (c)(1) of
this provision. Therefore, bidders should request the postal clerk to place
a legible hand cancellation bull's-eye "postmark" on both the receipt and
the envelope or wrapper.

Notwithstanding (a) of this provision, a late modification of an otherwise
successful bid which makes its terms more favorable to ATP will be considered at
any time it is received and may be accepted.

Bids may be withdrawn by written notice received at any time before the exact
time set for receipt of bids. A bid may be withdrawn in person by a bidder or the
bidder's authorized representative before the exact time set for receipt of bids,
provided the identity of the person requesting withdrawal is established and the
person signs a receipt for the bid.
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Section 3-802.06 Discounts

(a)

(b)

Prompt payment discounts will not be considered in evaluating bids for award.
However, offered discounts will be taken if payment is made within the discount
period, even though not considered in the evaluation of bids.

In connection with any discount offered for prompt payment, time shall be
computed from (1) the date of completion of performance of the services or
delivery of the supplies to the carrier if acceptance is at a point of origin, or date
of delivery at destination or port of embarkation if delivery and acceptance are at
either of these points, or (2) the date the correct invoice or voucher is received in
the office specified by ATP, if the latter is later than the date of performance or
delivery. For the purpose of computing the discount earned, payment shall be
considered to have been made on the date of ATP's check or electronic funds
transfer (as applicable).

Section 3-802.07 Award of Contract

(a)

(b)

(c)

(d)

The contract will be awarded to the responsible bidder whose bid, conforming to
the solicitation, will be most advantageous to ATP, price and other factors
considered. A responsible bidder is one who affirmatively demonstrates to ATP
that the bidder has adequate financial resources and the requisite capacity,
capability, and facilities to perform the contract within the delivery period or
period of performance, has a satisfactory record of performance on other
comparable projects, has a satisfactory record of integrity and business ethics, and
is otherwise qualified and eligible to receive award under the solicitation and laws
or regulations applicable to the Procurement.

ATP reserves the right to reject any or all bids in part or in total for any reason, to
accept any bid if considered best for its interest, and to waive informalities and
minor irregularities in bids received.

ATP may accept any item or group of items of any bid, unless the bidder qualifies
the bid by specific limitations. Unless otherwise provided in the solicitation, bids
may be submitted for any quantities less than those specified, and ATP reserves
the right to make an award on any item for a unit quantity less than the quantity
offered at the unit prices bid unless the bidder specified otherwise in the bid.

A written award (or acceptance of bid) which is mailed or otherwise furnished to
the successful bidder within the time for acceptance specified in the solicitation
shall be deemed to result in a binding contract without further action by either

party.
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(e) Any financial data submitted with any bid hereunder or any representation
concerning facilities or financing will not form a part of any resulting contract;
provided, however, that if the resulting contract contains a clause providing for
price reduction for defective cost or pricing data, the contract price will be subject
to reduction if cost or pricing data furnished hereunder is incomplete, inaccurate,
or not current.

Section 3-802.08 ATP-Furnished Property

No material, labor, or facilities will be furnished by ATP unless otherwise provided for in the
solicitation.

Section 3-802.09 Encouragement of Joint Ventures

Consistent with the language in Section 3-114 (Maximizing Participation of Small Business Private
Enterprises), the Contracting Officer shall insert the following provision in all ATP solicitations in
excess of the small purchase threshold for which the Contracting Officer has determined, in
writing, that award to a joint venture is appropriate for the work to be performed.

ATP encourages bids or offers, as appropriate, from duly constituted Joint Ventures in response
to this solicitation. ATP intends to maximize opportunities for all vendors, including
disadvantaged business enterprises (DBE), minority owned firms, women's business enterprises,
and other small and minority businesses, to participate as prime contractors and actively seeks
to do business with these entities. Any offeror that submits a bid or offer as a Joint Venture must
identify itself as such an entity and provide a copy with its bid or offer of the Joint Venture
Agreement.

Section 3-802.091 Mandating Award to Joint Ventures

Consistent with the language in Section 3-114 (Maximizing Participation of Small Business Private
Enterprises), the Contracting Officer shall insert the following provision in all ATP solicitations in
excess of the small purchase threshold for which the Contracting Officer has determined, in
writing, that award to a joint venture shall be mandated for the work to be performed.

ATP shall accept bids and/or offers, as appropriate, only from duly constituted Joint Ventures in
response to this solicitation. Any bid or offer that is not submitted by a Joint Venture in full

compliance with the provisions shall be rejected as nonresponsive.

Section 3-802.10 Order of Precedence

In the event of any inconsistency between the provisions of the solicitation (including any
resulting contract), the inconsistency shall be resolved by giving precedence in the following
order: (a) the Schedule; (b) Special Solicitation Instructions and Conditions; (c) Solicitation
Instructions and Conditions; (d) Special Provisions; (e) General Provisions; (f) other provisions of
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the contract whether incorporated by reference or otherwise; and (g) the specifications or
statement of work.

Section 3-802.11 Confidential Data

Each bidder may clearly mark each page of the bid that contains trade secrets or other
confidential commercial or financial information which the bidder believes should not be
disclosed outside ATP provided that blanket designations will not be acceptable and that any
such identification of information will not be determinative of any issue relating to the
application of, or treatment of such information or materials under law. Disclosure of requested
information will be determined in accordance with the Texas Open Records Act.

Section 3-802.12 Administrative Remedies

Include the provision at Section 4-300.

Section 3-802.13 Cancellation of Solicitation

ATP reserves the right to cancel the solicitation before or after receipt of bids or proposals (as
applicable) in accordance with the provisions of this Policy.

Section 3-803 Solicitations for Construction

Solicitations for construction shall include all applicable provisions set forth in Section 3-802
hereof (with such modifications as may be appropriate to substitute "construction" for
references to property or services). In addition, such solicitations shall include the following
provisions, as applicable and unless otherwise determined by the Contracting Officer in its
reasonable discretion in accordance with Section 3-801.

Section 3-803.01 Bonds

(a) A Bid Bond on the form accompanying this solicitation (or a certified check payable
to ATP from a bank acceptable to ATP) in an amount equal to 5% of the total bid
price must be submitted by each bidder prior to bid opening date and time under
this solicitation. The Bid Bond must be executed strictly in accordance with the
instructions printed thereon. Failure to comply with the requirements for a Bid
Bond may render a bid ineligible for further consideration for award.

(b) The successful bidder will be required to submit Performance and Payment Bonds

on the forms accompanying this solicitation (each in an amount equal to the total
contract price) within the time prescribed by ATP.
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Section 3-803.02 Site Investigation

All bidders are cautioned to read the Site Investigation and Conditions Affecting the Work Clause
of Contract terms and conditions accompanying the solicitation and (prior to bidding) to conduct
a site investigation sufficient to apprise bidders of the nature of the work to be performed to the
extent specified in that Clause.

Section 3-803.03 Drug-Free Workplace Program Certification

(a) By submission of a bid, the bidder certifies and agrees that, with respect to the
bidder and all Employees of the bidder to be utilized in the performance of any
contract resulting from the solicitation, it will establish a drug-free workplace
program that complies with the provisions of the Drug-Free Workplace Program
Clause under the terms and conditions of the Contract.

(b) Failure of the bidder to have the drug-free workplace program complying with this
certification and the Drug-Free Workplace Program Clause of the General
Provisions available for ATP's review and approval as part of ATP's pre-award
responsibility survey will be deemed a lack of responsibility rendering the bidder
unqualified and ineligible for award.

Section 3-804 Solicitations for Competitive Sealed Proposals

The following provisions shall be included in all solicitations for competitive sealed proposals, as
applicable and unless otherwise determined by the Contracting Officer in its reasonable
discretion in accordance with Section 3-801.

Section 3-804.01 Preparation of Offers

(a) Offerors are expected to examine the Schedule, solicitation instructions, Contract
terms and conditions, all drawings, specifications, the statement of work, and all
other provisions of, and exhibits to, the solicitation, whether incorporated by
reference or otherwise, prior to the submission of offers. Failure to do so will be
at the offeror's risk.

(b) Each offeror shall furnish the information required by the solicitation. Offerors
shall sign and print or type their name on the form provided by ATP for submitting
an offer and each continuation sheet on which they make an entry. Erasures or
other changes must be initialed by the person signing the offer. Offers signed by
an agent of the offeror (other than an officer or a partner of the offeror) are to be
accompanied by evidence of the agent's authority (unless such evidence has been
previously furnished to ATP).

(c) Pricing for the property or services offered shall be provided by offerors in the
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format required by ATP. Where property is being offered, the prices offered shall
include packing unless otherwise specified. In case of any discrepancy between a
unit price and any extended or total price, the unit price will be presumed to be
correct, subject, however, to correction to the same extent and in the same
manner as any other mistake.

(d) Offers for property or services other than those specified in the Schedule will not
be considered unless specifically authorized in the solicitation.

(e) The offeror must state a definite time for delivery of property or for performance
of services unless otherwise specified in the solicitation. All measurements shall
be in the system of weights and measures in common usage in the United States
except where the Contract is federally funded in which case, unless expressly
authorized by ATP, the metric system shall be the primary unit of measure. Pricing
shall be in U.S. dollars.

(f) In computing any period of time for the solicitation or any resulting contract,
"days" means calendar days, and the day of the event from which the designated
period of time begins to run shall not be included, but the last day shall be included
unless it is a Saturday, Sunday, or Federal or State of Texas holiday, in which event
the period shall run to the end of the next business day.

Section 3-804.02 Explanation to Offerors

Any explanation desired by an offeror regarding the meaning or interpretation of the solicitation,
drawings, specifications, etc., must be requested in writing from ATP's Contracting Officer and
with sufficient time allowed for a reply to reach offerors before the submission of offers. Oral
explanations or instructions given before the award of any contract, at any pre-proposal
conferences or otherwise, will not be binding on ATP. Any information given to an offeror
concerning an interpretation of the solicitation will be furnished to all offerors as an amendment
to the solicitation, if such information is necessary to offerors in submitting offers on the
solicitation or if the lack of such information would be prejudicial to uninformed offerors.

Section 3-804.03 Acknowledgment of Amendments to Request for Proposals

ACKNOWLEDGMENT OF AMENDMENTS TO REQUEST FOR PROPOSALS

(a) If this solicitation is amended, then all terms and conditions which are not
modified remain unchanged.

(b) Offerors shall acknowledge receipt of any amendment to this solicitation: (1) by
signing and returning the amendment; or (2) by identifying the amendment
number and date in the space provided for this purpose on the form for submitting
an offer; or (3) by letter or electronic message (if permitted). ATP must receive
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the acknowledgment by the time and at the place specified for receipt of offers.

Section 3-804.04 Submission of Offers

(a)

(b)

(c)

(d)

Offers and modifications thereof shall be enclosed in sealed envelopes or sealed
cartons and submitted to ATP's Contracting Officer at the address specified in the
solicitation. The offeror shall show the hour and date specified in the solicitation
for receipt of offers, the solicitation number, and the offeror's name, address, and
telephone number on the face of the envelope or carton.

Electronic offers will not be considered unless authorized by the solicitation.
Offers may be modified or withdrawn by written notice, provided such notice is
received prior to the hour and date specified for receipt of offers.

Samples of items, when required, must be submitted within the time specified
and, unless otherwise specified in the solicitation, at no expense to ATP. If not
destroyed by testing, samples will be returned at the offeror's request and
expense, unless otherwise specified in the solicitation.

Each copy of the offer shall include the legal name of the offeror and a statement
whether the offeror is a sole proprietorship, a corporation, or any other legal
entity. An offer for a corporation shall further give the state of incorporation.

Section 3-804.05 Late Submissions, Modifications, and Withdrawals of Offers

(a)

Any offer received at the location designated in the solicitation after the exact
time specified for receipt will not be considered unless it is received before award
is made, and:

(1) it was sent by registered or certified mail not later than the fifth calendar
day prior to the date specified for receipt of offers (e.g., an offer submitted
in response to a solicitation requiring receipt of offers by the 20th of the
month must have been mailed by the 15th or earlier);

(2) it was sent by mail and it is determined by ATP that the late receipt was
due solely to mishandling by ATP after receipt at ATP’s offices; or

(3) it was sent by U. S. Postal Service Express Mail Next Day Service-Post Office
to Addressee, not later than 5:00 P.M. at the place of mailing two (2)
working days prior to the date specified for receipt of offers. The term

"working days" excludes weekends and U. S. Federal holidays.

(4) it is the only offer received.
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(b)

(c)

(d)

Any modification of an offer, except a modification resulting from
the Contracting Officer's request for a "best and final" offer, is
subject to the same conditions as in (a)(1) and (a)(2) of this
provision.

A modification resulting from the Contracting Officer's request for
a "best and final" offer received after the time and date specified
in the request will not be considered unless received before award,
and the late receipt is due solely to mishandling by ATP after receipt
at ATP's offices.

The only acceptable evidence to establish:

(1)

(2)

(3)

the date of mailing of a late offer or modification sent either
by registered or certified mail is the U.S. Postal Service
postmark on both the envelope or wrapper and on the
original receipt from the U.S. Postal Service. If neither
postmark shows a legible date, the offer, modification or
withdrawal shall be deemed to have been mailed late. The
term "postmark" means a printed, stamped, or otherwise
placed impression, exclusive of a postage meter machine
impression, that is readily identifiable without further
action as having been supplied and affixed on the date of
mailing by an Employee of the U.S. Postal Service.
Therefore, offerors should request the postal clerk to place
a legible hand cancellation bull's-eye "postmark" on both
the receipt and the envelope or wrapper; and

the time of receipt at ATP is the time-date stamp of ATP on
the offer wrapper or other documentary evidence of
receipt maintained by ATP.

the date of mailing of a late offer, modification, or
withdrawal sent by U. S. Postal Service Express Mail Next
Day Service - Post Office to Addressee is the date entered
by the post office receiving clerk on the "Express Mail Next
Day Service - Post Office to Addressee" label and the
postmark on the envelope or wrapper and on the original
receipt from the U. S. Postal Service. "Postmark" has the
same meaning as defined in Section (d)(1) of this provision.
Therefore, offerors should request the postal clerk to place
a legible hand cancellation bull's-eye "postmark" on both
the receipt and the envelope or wrapper.
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(f)

(e) Notwithstanding (a), (b), and (c) of this provision, a late
modification of an otherwise successful offer which makes its
terms more favorable to ATP will be considered at any time it is
received and may be accepted.

Offers may be withdrawn by written notice received in accordance with Section 3-
203.11 (Modification or Withdrawal of Proposals). An offer may be withdrawn in
person by an offeror or the offeror's authorized representative, provided the
identity of the person requesting withdrawal is established and the person signs a
receipt for the offer prior to award.

Section 3-804.06 Discounts

(a)

(b)

Prompt payment discounts will not be considered in evaluating offers for award,
unless otherwise specified in the solicitation. However, offered discounts will be
taken if payment is made within the discount period, even though not considered
in the evaluation of offers.

In connection with any discount offered for prompt payment, time shall be
computed from (1) the date of completion of performance of the services or
delivery of the supplies to the carrier if acceptance is at a point of origin, or date
of delivery at destination or port of embarkation if delivery and acceptance are
at either of these points, or (2) the date the correct invoice or voucher is received
in the office specified by ATP, if the latter is later than the date of performance or
delivery. For the purpose of computing the discount earned, payment shall be
considered to have been made on the date of ATP's check or electronic funds
transfer (if applicable).

Section 3-804.07 Award of Contract

(a)

(b)

The contract will be awarded to the responsible offeror whose offer, conforming
to the solicitation, will be most advantageous to ATP, price and other factors
considered. A responsible offeror is one who affirmatively demonstrates to ATP
that the offeror has adequate financial resources and the requisite capacity,
capability, and facilities to perform the contract within the delivery period or
period of performance, has a satisfactory record of performance on other
comparable projects, has a satisfactory record of integrity and business ethics, and
is otherwise qualified and eligible to receive award under the solicitation and laws
or regulations applicable to the Procurement.

ATP reserves the right to accept other than the lowest offer, reject any or all offers

in part or in total for any reason, to accept any offer if considered best for its
interest, and to waive informalities and minor irregularities in offers received.
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(c) ATP may accept any item or group of items of any offer, unless the offeror qualifies
the offer by specific limitations. Unless otherwise provided in the solicitation,
offers may be submitted for any quantities less than those specified, and ATP
reserves the right to make an award on any item for a unit quantity less than the
guantity offered at the unit prices offered unless the offeror specifies otherwise
in the offer.

(d) A written award (or acceptance of offer) which is mailed, telegraphed, or
otherwise furnished to the successful offeror within the time for acceptance
specified in the solicitation shall be deemed to result in a binding contract without
further action by either party.

(e) ATP may, within the time specified therein, accept any offer or part thereof, as
provided in (c) above, whether or not there are negotiations subsequent to its
receipt, unless the offer is withdrawn by written notice received by ATP prior to
award. If subsequent negotiations are conducted, they shall not constitute a
rejection or counteroffer on the part of ATP.

(f) ATP may award a contract, based on initial offers received, without discussion of
such offers. Accordingly, each initial offer should be submitted on the most
favorable terms from a price and technical standpoint which the offeror can
submit to ATP.

(g) Any financial data submitted with any offer hereunder or any representation
concerning facilities or financing will not form a part of any resulting contract;
provided, however, that if the resulting contract contains a clause providing for
price reduction for defective cost or pricing data, the contract price will be subject
to reduction if cost or pricing data furnished hereunder is incomplete, inaccurate,
or not current.

Section 3-804.08 ATP-Furnished Property

Include the provision at Section 3-802.08.

Section 3-804.09 Order of Precedence

Include the provision at Section 3-802.10.

Section 3-804.10 Confidential Data

Include the provision at Section 3-802.11, substituting the term "offeror" for the term "bidder"
and the term "offer" for the term "bid" wherever they appear.
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Section 3-804.11 Administrative Remedies

Include the provision at Section 10-102.

Section 3-804.12 Cancellation of Solicitation

Include the provision at Section 3-802.13.

Section 3-804.13 Encouragement of Joint Ventures

Include the provisions at Section 3-802.09 when the Contracting Officer has determined, in
writing, that award to a Joint Venture is appropriate for the work to be performed.

Section 3-804.131 Mandating Award to Joint Ventures

Include the provisions at Section 3-802.091 when the Contracting Officer has determined, in
writing, that it is appropriate to mandate award to Joint Ventures.

Section 3-804.14 Wage Rates
Include the provisions at Section 6-303.16 when dealing with Services Contracts.

Include the provisions at Section 6-402.28 when dealing with Construction Contracts.

[112]




CHAPTER 4 — SPECIFICATIONS, ADMINISTRATIVE REMEDIES, AND ORGANIZATIONAL CONFLICT

OF INTEREST.
Section 4-100 General
Section 4-101 Definitions

(1)

(2)

(3)

(4)

(5)

“Brand Name” means a name of a product or service that is limited to the product or
service produced or controlled by one private entity or by a closed group of private
entities. Brand names may include trademarks, manufacturer names, or model names
or numbers that are associated with only one manufacturer.

"Brand Name Specification" means a specification limited to one or more items by
manufacturers' names or catalogue numbers.

"Brand Name or Equal Specification" means a specification which uses one or more
manufacturer's names or catalogue numbers to describe the standard of quality,
performance, and other characteristics needed to meet ATP's requirements and which
provides for the submission of equivalent products.

"Public Transportation" means an approved list of property, services, or construction
items described by model or catalogue numbers, which, prior to competitive solicitation,
ATP has determined will meet the applicable specification requirements.

"Specification” means any statement of work or any description of the physical,
functional, or performance characteristics, or of the nature of property, service, or
construction. A specification includes, as appropriate, requirements for inspecting,
testing, or preparing a property, service, or construction item for delivery. Unless the
context requires otherwise, the terms "specification" and "purchase description" are used
interchangeably throughout the Procurement Policy and Guidelines.

Section 4-200 Policies and Requirements

Section 4-201 Purpose and Policies

(1)

(2)

The purpose of a specification is to serve as a basis for obtaining a property, service, or
construction item adequate and suitable for ATP's needs in a cost-effective manner taking
into account, to the extent practicable, the costs of ownership and operation as well as
initial acquisition costs. Itis a requirement of law and the Policy of ATP that specifications
permit full and open competition consistent with this purpose. Specifications shall be
drafted with the objective of clearly describing ATP's requirements.

Specifications shall, to the extent practicable, emphasize functional or performance
criteria while limiting design or other detailed physical descriptions to those necessary to
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(3)

(4)

meet the needs of ATP. It is recognized, however, that the preference for use of
functional or Performance Specifications is primarily applicable to the Procurement of
property and services. Such preference often is not practicable in construction apart from
the Procurement of supply-type items for a construction project.

It is the general Policy of ATP to procure standard Commercial Products whenever
practicable. In developing specifications, accepted commercial standards shall be used
and unique requirements shall be avoided, to the extent practicable.

Internal Responsibilities for Solicitation Issuance

User Department

The user department is responsible for providing the in-house independent cost estimate,
technical specifications/scope of work, evaluation criteria (if applicable) and
corresponding weights, drawings for equipment and materials, and service contracts.
The user department shall also prepare a draft of additional and special terms and
conditions to cover such items as required or desired delivery schedule, progress
reporting requirements, and technical evaluation criteria in order of merit. Requestors
are responsible for providing this information, together with a purchase requisition and
information on funding source, to the Procurement Department.

Procurement Department

The Procurement Department is responsible for creating every solicitation package and
reviewing and revising information submitted by the user department to ensure
compliance with these policies and federal requirements. A solicitation package includes
instructions to bidders/offerors, technical specifications or scope of work, the special
terms and conditions recommended by the Department Project Manager, the contractual
provisions required by the Federal Government (if needed), the proposed contract terms
and conditions, and, if applicable, the evaluation criteria that will be utilized to determine
contractor selection and protest procedures.

All Departments

All departments involved in the preparation of the solicitation shall review the portions
for which they are responsible. When all reviews have been completed, and approvals
obtained, the Procurement Department will advertise and issue the final solicitation.

Section 4-202 Authority to Prepare Specifications

The Executive Director or his Designee shall be responsible for preparing, approving, revising, and
maintaining all specifications used by ATP for Procurement. Such procedures shall ensure that
specifications are completed a sufficient time in advance of ATP's requirements to permit
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selection and implementation of the appropriate Procurement method under these policies and
guidelines. When there will be no conflict of interest as described in the Procurement Policy and
Guidelines and the Ethics, Conflicts and Nondisclosure Policy and it is otherwise in the best
interest of ATP, a contract may be entered into to prepare specifications for ATP's use in the
Procurement of property, services, or construction. In an emergency under Section 3-206
(Emergency Procurements), any necessary specifications may be utilized without regard to
provisions of this Chapter.

Section 4-203 Procedures for the Development of Specifications

(1) This section applies to all persons who may prepare a specification for ATP's use. A
specification may provide alternate descriptions of property, services, or construction
items where two or more design, functional, or performance criteria will satisfactorily
meet ATP's requirements. Specifications should not include any solicitation or contract
term or condition such as a requirement for time or place of bid opening, time of delivery,
payment, liquidated damages, or qualification of bidders.

(2) This subsection covers or equal specifications and shall apply whenever Brand Names are
used in specifications, except as provided in Section 4-203(3), below.

(a) Brand Name or equal specifications may be prepared to be used when the
Contracting Officer determines in writing that:

(i) no specification fora common or general use item or Public Transportation
is available;
(ii) time does not permit the preparation of another form of specification, not

including a Brand Name specification;

(iii) the nature of the product or the nature of ATP's requirements makes use
of a Brand Name or equal specification suitable for the Procurement;

(iv) it is impractical or uneconomical to write a clear and accurate description
of the technical requirements of the property or services to be acquired;
or

(v) use of a Brand Name or equal specification is in ATP's best interest.

(b) Brand Name or equal specifications shall seek to designate three or as many

different brands as are practicable as "or equal" references and shall further state
that substantially equivalent products to those designated will be considered for
award. Brand Name or equal specifications shall include a description of the
particular design, functional, or performance characteristics which are required to
meet the needs of ATP.
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(c) Where a Brand Name or equal specification is used in a solicitation, the solicitation
shall contain explanatory language that the use of a Brand Name is for the purpose
of describing the standard of quality, performance, and characteristics desired and
is not intended to limit or restrict competition.

(3) A Brand Name specification is restrictive and may be used only when the Contracting
Officer makes a written determination that only the identified Brand Name item or items
will satisfy ATP's needs. The Contracting Officer shall seek to identify sources from which
the designated Brand Name item or items can be obtained and shall solicit such sources
to achieve whatever degree of competition is practicable.

Section 4-204 Public Transportation

A Public Transportation may be developed when testing or examination of the property or
construction items prior to issuance of the solicitation is desirable or necessary in order to best
satisfy ATP's requirements. When developing a Public Transportation, a representative group of
potential Suppliers shall be solicited in writing to submit products for testing or examination to
determine acceptability for inclusion on a Public Transportation. Any potential Supplier, even
though not solicited, may offer its products for consideration. Inclusion on a Public
Transportation shall be based on results of tests or examinations conducted in accordance with
prior published requirements. Except as otherwise provided by law, trade secrets, test data, and
similar information provided by the Supplier will be kept confidential when requested in writing
by the Supplier. However, test results used in formulating Public Transportations shall be made
public but, in a manner, so as to protect the confidentiality of the identity of the competitors by,
for example, using numerical designations.

Section 4-205 Full and Open Competition

All specifications shall be written in such a manner as to describe the requirements to be met,
without having the effect of exclusively requiring a proprietary supply, service, or construction
item, or Procurement from a sole source, unless no other manner of description will suffice. In
that event, a written determination shall be made that it is not practicable to use a less restrictive
specification.

Section 4-206 Specifications Prepared by Others

The requirements of this Chapter shall apply to all specifications prepared by other than ATP
personnel, including, but not limited to, those prepared by consultants, architects, engineers,
designers, and other draftsmen of specifications for public contracts. Contracts for the
preparation of specifications by other than ATP personnel shall require the specification writer
to adhere to such requirements.
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Section 4-300 Administrative Remedies

This chapter provides for administrative remedies for protests against solicitations and awards,
suspensions and debarments, and contractual disputes. The remedies are intended to foster
public confidence in the integrity of ATP's Procurement system and provide for fair and impartial
resolution of controversies in an expeditious and cost-efficient manner.

Section 4-300A Solicitation Provision

All solicitations for ATP contracts shall contain the following provision:
ADMINISTRATIVE REMEDIES

By submission of a bid, proposal, offer, or quotation in response to this solicitation, the bidder or
offeror agrees to exhaust its administrative remedies under Chapter 4 of ATP's Procurement
Policy and Guidelines or the Disputes Clause of any resulting contract prior to seeking judicial
relief of any type in connection with any matter related to this solicitation, the award of any
contract, and any dispute under any resulting contract.

Section 4-301 Protests of Solicitations and Awards

Section 4-301A Right to Protest

Any interested party who is aggrieved or adversely affected in connection with the solicitation or
award of a contract may protest to ATP and appeal any adverse decision in accordance with the
provisions of this section. Interested parties are encouraged to seek resolution of their complaint
initially with the Contracting Officer who issued the solicitation. Any such complaint must be
made in writing.

Section 4-301B Definitions

(1) "Interested Party" means an actual or prospective bidder, offeror, or contractor that may
be aggrieved by the solicitation or a prospective or actual award of a contract or by the
protest.

(2) "Protest" means a claim that there has been a violation of law or the Procurement Policy

and Guidelines or some other impropriety in connection with an ATP Procurement.
(3) "Protester" means any interested party who files a protest.

Section 4-302 Filing of Protest

(1) Protests shall be made in writing to the Procurement Director and shall be filed in
duplicate within 10 days after the protester knows or should have known of the facts
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giving rise thereto. A protest is considered filed when received by the Director of
Procurement. Protests filed after the 10-day period shall not be considered.

(2) Protesters may file a protest on any phase of solicitation or award including, but not
limited to, specifications preparation, bid or proposal solicitation, award, or disclosure of
in- formation marked confidential in the bid or offer.

(3) To expedite handling of protests, the envelope should be labeled "Protest. "The written
protest shall include as a minimum the following:

(a) the name and address of the protester;

(b) appropriate identification of the Procurement and, if a contract has been
awarded, its number;

(c) a statement of reasons for the protest; and

(d) supporting exhibits, evidence, or documents to substantiate any claims unless not
available within the filing time, in which case the expected availability date shall
be indicated.

(4) Any additional information requested by any of the parties should be submitted within
the time periods established by the Procurement Director in order to expedite
consideration of the protest. Failure of any party to comply expeditiously with a request
for information may result in resolution of the protest without consideration of any
information which is not timely filed.

Section 4-303 Stay of Procurements

When a protest has been filed within 10 days and before an award has been made, ATP shall
make no award of the contract until the protest has been settled, unless the Executive Director
makes a written determination that the award of the contract without delay is necessary to
protect substantial interests of ATP.

Section 4-404 Availability of Information

ATP shall, upon written request, make available to any interested party information submitted
that bears on the substance of the protest except where information is proprietary, confidential,
or otherwise permitted or required to be withheld by applicable law. Persons who wish to keep
such information submitted by them confidential should so request by specifically identifying
such information within documents submitted and indicating on the front page of each
document that it contains such information. Any such written request for confidentiality of data
shall be honored only to the extent permitted by applicable law and subject to Section 1-401
(Public Access to Procurement Information) and the other provisions of this Policy and applicable
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law.

Section 4-305 Protest Decision

(1) A decision on a protest shall be made by ATP as expeditiously as possible after receiving
all relevant, requested information. If a protest is sustained, the available remedies
include, but are not limited to, amendment to the solicitation, re-solicitation, cancellation
of the solicitation, and termination of the contract.

(2) In addition to any other relief, a recommendation may be made to the Board that the
protesting bidder or offeror be awarded the reasonable costs incurred in connection with
the solicitation, including bid preparation costs other than attorney's fees, when a protest
is sustained and the protesting bidder or offeror should have been, but was not, awarded
the contract under the solicitation. such recommendations shall confer no rights on the
protester and shall not be binding on ATP.

Section 4-306 Request for Reconsideration

(2) Reconsideration of a decision of the Procurement Director may be requested by the
protester, appellant, or any interested party who submitted comments during
consideration of the protest. The request for reconsideration shall contain a detailed
statement of the factual and legal grounds upon which reversal or modification is deemed
warranted, specifying any errors of law made or information not previously considered.

(2) Requests for reconsideration of the decision by the Procurement Director shall be filed
with the Executive Director not later than five days after receipt of such decision. A
request for reconsideration shall be acted upon as expeditiously as possible. The
Executive Director may uphold the previous decision or reopen the case as such officer
deems appropriate.

Section 4-307 Finality of Decision

A decision under this Section 4-407 shall be final and conclusive unless fraudulent or appealed
administratively to the Board within seven days after receipt of the decision.

Section 4-308 Debarment or Suspension

Section 4-309 Scope of Coverage

This section applies to all debarments or suspensions of persons from consideration for award of
contracts imposed by the Executive Director.

[119]




Section 4-310 Authority to Debar or Suspend

(1) After reasonable notice to the person involved and reasonable opportunity for that
person to be heard, the Executive Director shall have authority to debar a person for
cause from consideration for award of contracts. The debarment shall not be for a period
of more than three years. The Executive Director shall have authority to suspend a person
from consideration for award of contracts if there is probable cause for debarment. The
suspension shall not be for a period exceeding three months.

(2) The causes for debarment or suspension may include the following:

(a) conviction for commission of a criminal offense as an incident to obtaining or
attempting to obtain a public or private contract or subcontract, or in the
performance of such contract or subcontract;

(b) conviction under state or federal statutes of embezzlement, theft, forgery,
bribery, falsification or destruction of records, receiving stolen property, or any
other offense indicating a lack of business integrity or business honesty which
currently, seriously, and directly affects responsibility as a contractor;

(c) conviction under state or federal antitrust statutes arising out of the submission
of bids or proposals;

(d) violation of contract provisions, as set forth below, of a character which is
regarded by the Executive Director to be so serious as to justify debarment action:

(i) deliberate failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract; or

(ii) a recent record of failure to perform or of unsatisfactory performance in
accordance with the terms of one or more ATP contracts; provided, that
failure to perform or unsatisfactory performance caused by acts beyond
the control of the contractor shall not be considered to be a basis for
debarment; and

(e) any other cause specified in the Procurement documents or that the Executive
Director determines to be so serious and compelling as to affect responsibility as
a contractor with ATP, including debarment by another government entity.
Section 4-311 Suspension
(2) Upon written determination by the Executive Director that probable cause exists for

debarment as set forth in Section 10-302, a contractor or prospective contractor shall be
suspended. A notice of suspension, including a copy of such determination, shall be sent
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to the suspended contractor or prospective contractor. Such notice shall state that:

(a) the suspension is for the period it takes to complete an investigation into possible
debarment including any appeals of a debarment decision but not for a period in
excess of three months;

(b) bids or proposals will not be solicited from the suspended person, and, if they are
received, they will not be considered during the period of suspension; and

(c) if a hearing has not been held, the suspended person may request a hearing in
accordance with the Procurement Policy and Guidelines.

(2) A contractor or prospective contractor is suspended upon issuance of the notice of
suspension. The suspension shall remain in effect during any appeals. The suspension may
be ended by the Executive Director or the Board but, otherwise, shall only be ended when
the suspension has been in effect for three months or a debarment decision takes effect.

Section 4-312 Initiation of Debarment Action

Written notice of the proposed debarment action shall be sent by certified mail, return receipt
requested, to the contractor or prospective contractor. This notice shall:

(1) state that debarment is being considered;

(2) set forth the reasons for the action;

(3) state that, if the contractor or prospective contractor so requests, a hearing will be held,
provided such request is received by the Executive Director within 10 days after the
contractor or prospective contractor receives notice of the proposed action; and

(4) state that the contractor or prospective contractor maybe represented by counsel.

Section 4-313 Request for Hearing

A contractor or prospective contractor that has been notified of a proposed debarment action
may request in writing that a hearing be held. Such request must be received by the Executive
Director within 10 days of receipt of notice of the proposed action. If no request is received within
the 10-day period, a final determination may be made as set forth in Section 4-317.

Section 4-314 Notice of Hearing

If a hearing is requested, the Executive Director may appoint a hearing officer to conduct the
hearing and recommend a final decision. Otherwise, the Executive Director shall act as the
hearing officer. The hearing officer shall send a written notice of the time and place of the
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hearing. Such notice shall be sent by certified mail, return receipt requested, and shall state the
nature and purpose of the proceedings.

Section 4-315 Authority of Hearing Officer

The hearing officer, in the conduct of the hearing, has the power, among others, to:

(1)

(2)

(3)

(4)
(5)
(6)

(7)
(8)

(9)

hold informal conferences to settle, simplify, or fix the issues in a proceeding, or to
consider other matters that may aid in the expeditious disposition of the proceeding
either by consent of the parties or upon such officer's own motion;

require parties to state their positions with respect to the various issues in the
proceeding;

require parties to produce for examination those relevant witnesses and documents
under their control;

rule on motions and other procedural items on matters pending before such officer;
regulate the course of the hearing and conduct of participants therein;

receive, rule on, exclude or limit evidence, and limit lines of questioning or testimony
which are irrelevant, immaterial, or unduly repetitious;

fix time limits for submission of written documents in matters before such officer;

impose appropriate sanctions against any party or person failing to obey an order under
these procedures, which sanctions may include:

(a) refusing to allow the disobedient party to support or oppose designated claims or
defenses, or prohibiting that party from introducing designated matters in
evidence;

(b) excluding all testimony of an unresponsive or evasive witness; and
(c) expelling any party or person from further participation in the hearing; and

take official notice of any material fact not appearing in evidence in the record, if such
fact is among the traditional matters of judicial notice.
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Section 4-316 Hearings

(1) Hearings shall be as informal as may be reasonable and appropriate under the
circumstances and in accordance with applicable due process requirements. ATP will be
represented in hearings by legal counsel. The weight to be attached to evidence
presented in any particular form will be within the discretion of the hearing officer.
Stipulations of fact agreed upon by the parties may be regarded and used as evidence at
the hearing. The parties may stipulate the testimony that would be given by a witness if
the witness were present. The hearing officer may require evidence in addition to that
offered by the parties.

(2) A hearing may be recorded but need not be transcribed except at the request and
expense of the person making such request. A record of those present, identification of
any written evidence presented, copies of all written statements, and a summary of the
hearing shall be sufficient record.

(3) Opening statements may be made unless a party waives this right.

(4) Witnesses shall testify under oath or affirmation. All witnesses may be cross-examined.

Section 4-317 Debarment Decision

The hearing officer shall prepare a written determination recommending a course of action. Such
determination shall be given to the Executive Director. Copies shall also be sent to the contractor
or prospective contractor. The contractor or prospective contractor shall have 10 days to file
comments upon the hearing officer's determination. The Executive Director may request oral
argument. The Executive Director shall issue a final decision. Both the hearing officer's
determination and the final decision shall recite the evidence relied upon. When debarment is
recommended or ordered, the length of the debarment (not to exceed three years), the reasons
for such action, and to what extent affiliates are affected shall be set forth. In addition, the final
determination shall inform the debarred person of his rights to administrative review under the
Procurement Policy and Guidelines.

Section 4-318 Effect of Debarment Decision

A debarment decision will take effect upon issuance and receipt by the contractor or prospective
contractor. After the debarment decision takes effect, the contractor shall remain debarred until
a court, the Board, or the Executive Director orders otherwise or until the debarment period
specified in the decision expires.

Section 4-319 Appeal of Decision

A contractor may appeal administratively any debarment decision to the Board within seven days
after receipt of the decision.
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Section 4-320 Contract Disputes Procedures

Section 4-320A Scope of Coverage

(1)

(2)

This section contains the procedures for resolving contract disputes pursuant to the
Disputes Clause intended to be included in ATP contracts unless otherwise determined by
the [Procurement Director or General Counsel] and specified in the applicable contract.
Itis ATP's Policy to try to resolve all controversies by mutual agreement without litigation.
In appropriate circumstances, informal discussions between the parties can aid in the
resolution of differences by mutual agreements and are encouraged. If such informal
discussions do not resolve the controversy, individuals who have not participated
substantially in the matter in controversy may be brought in to conduct discussions if this
is feasible.

Unless otherwise determined by the [Procurement Director or General Counsel] and
specified in the applicable contract, this section is intended applicable to controversies
between ATP and a contractor which arise under, or by virtue of, a contract between
them. This includes, without limitation, controversies based upon breach of contract,
mistake, misrepresentation, or other cause for contract modification, reformation, or
rescission. The word "controversy" is meant to be broad and all-encompassing. It includes
the full spectrum of disagreements from pricing of routine contract changes to claims of
breach of contract.

Section 4-321 Delegation of ATP

(1)

(2)

Subject to subsection (2), below, unless a provision of the contract specifies that authority
to settle and resolve controversies and to issue decisions is reserved to the Executive
Director, such authority is hereby delegated to the Contracting Officer. Within the
Procurement Policy and Guidelines, therefore, "Contracting Officer" denotes the person
with such authority whether that is the Contracting Officer or a of such officer.

The settlement or resolution of controversies involving claims in excess of $25,000 is
subject to the prior written approval of the Executive Director. In such cases, the
Contracting Officer shall prepare a recommended decision for the Executive Director.

Section 4-322 Contracting Officer's Decision

(1)

When a controversy cannot be resolved by mutual agreement, the Contracting Officer
shall, after written request by the contractor for a final decision, promptly issue a written
decision. Before issuing a final decision, the Contracting Officer shall:

(a) review the facts pertinent to the controversy; and

(b) secure any necessary assistance from legal, fiscal, and other advisors.
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(2) The Contracting Officer immediately shall furnish a copy of the decision to the contractor,
by certified mail, return receipt requested, or by any other method that provides evidence
of receipt, and include in the decision:

(a) a description of the controversy;

(b) a reference to pertinent contract provisions;

(c) a statement of the factual areas of agreement or disagreement;

(d) a statement of the Contracting Officer's decision, with supporting rationale; and

(e) a Section substantially as follows:
"This is the final decision of the Contracting Officer. This decision may be appealed
to the Board of Directors of ATP. If you decide to make such an appeal, you must
mail or otherwise furnish written notice of appeal to the Board on or before the
90th day from the date you receive this decision. A copy of the notice of appeal
shall be furnished to the Contracting Officer from whose decision the appeal is
taken. The notice shall indicate that an appeal is intended, reference the decision
from which the appeal is being taken, and identify the contract involved."

(3) If the Contracting Officer does not issue a written decision within 120 days after written
request by the contractor for a final decision, or within such longer period as may be
agreed upon by the parties, then the contractor may proceed as if an adverse decision
had been received.

Section 4-323 Claims by ATP

All controversies involving claims asserted by ATP against a contractor which cannot be resolved
by mutual agreement shall be the subject of a decision by the Contracting Officer.

Section 4-324 Administrative Appeals

Section 4-325 Scope of Coverage

This section provides for the administrative appeal to the Board or its duly authorized
representative.

Section 4-326 Authorized Representative

The Board may, by resolution evidenced by an appointment signed by the Chairman, designate a
duly authorized representative to decide administrative appeals fairly and impartially pursuant
to this section and according to the facts, the Procurement Policy and Guidelines, contract
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provisions, and the applicable law. Such authorized representative may be an administrative
judge, a hearing officer, or an administrative board of appeals.

Section 4-327 Hearings

Any person appealing a decision administratively under this chapter or the Disputes Clause of an
ATP contract shall be entitled to a hearing in accordance with this section. All proceedings in an
administrative appeal shall be de novo. The Board or its duly authorized representative shall have
all ATP of a hearing officer under Section 4-315 (Authority of Hearing Officer) of the Procurement
Policy and Guidelines. If not previously established by the Board, the duly authorized
representative shall prescribe hearing procedures appropriate under the circumstances and in
accordance with applicable due process requirements. A transcript of the hearings shall be taken
by a notary public authorized by law to administer oaths. Witnesses shall testify under oath or
affirmation.

Section 4-328 Finality of Decision

The decision of ATP or its duly authorized representative in an administrative appeal shall be final
and conclusive as to questions of fact unless determined by a court of competent jurisdiction to
have been fraudulent, capricious, arbitrary, so grossly erroneous as necessarily to imply bad faith,
or not supported by substantial evidence. The decision of ATP or its duly authorized
representative shall not be final and conclusive as to questions of law. No action challenging such
decision shall be brought more than two years from the date of the contractor's receipt of such
decision.

Section 4-400 Organizational Conflicts of Interest

Organizational Conflict of Interest (OCl) arises where because of other activities or relationships
with other persons, a person is potentially unable to render impartial assistance or advice to ATP;
or the person’s objectivity in performing the contract is or might be otherwise impaired; or a
person has an unfair competitive advantage. Contracting Officers have the responsibility to avoid,
neutralize, or mitigate potential conflicts of interest to prevent an unfair competitive advantage
or the existence of conflicting roles that might impair a contractor’s objectivity.

Contracting Officers are required to examine each potential conflict and exercise common sense,
good judgment, and sound discretion when assessing whether a significant potential OCI exists
and then developing an appropriate way to resolve it.

There are three areas of concern examined in order to avoid, neutralize, or mitigate OCl:

Unequal Access to Information: If during the performance under a previous or current contract
or task order for ATP a firm has access to non-public information and that information could
provide them a competitive advantage in a later competition for a follow-on contract, their
performance may create an organizational conflict of interest. For example, an OCl would exist
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if a firm involved in the development or validation of ATP's independent cost estimate (i.e., non-
public information) and subsequently competes for the contract for which the ICE was
developed.

Biased Ground Rules: If during the performance under a previous or current contract or task
order for ATP a firm in some sense set the ground rules for another task/contract with ATP by,
for example, writing the statement of work, evaluation factors, specifications, or system design.
By participating in such activities, the firm could skew the competition in its favor (whether
intentional or not). The firm by virtue of its special knowledge of ATP’s future requirements
would have an unfair competitive advantage.

Lack of Impartiality or Impaired Objectivity: When the firm is unable, or potentially unable, to
provide impartial and objective assistance or advice to the Recipient due to other activities,
relationships, contracts, or circumstances. For example, if a firm’s work under one ATP
contract/task entails it evaluating itself either through an assessment of performance under
another contract/task or through an evaluation of proposals. Doing so could lead to impaired
objectivity, where the firm’s ability to render impartial advice to ATP could appear to be
undermined by its relationship with the entity whose work product is being evaluated.

Section 4-401 Scope

This chapter prescribes responsibilities, general rules, and procedures for identifying, evaluating,
and resolving organizational conflicts of interest. It also provides examples to assist the
Contracting Officer in applying these rules and procedures to individual contracting situations.
Section 4-402 Definitions

An "organizational conflict of interest" exists when one of the three circumstances described in
Section 11-000 (General Provisions) arises, that is, (a) unequal access to information, (b) biased
ground rules, or (c) lack of impartiality or impaired objectivity.

Section 4-403 Applicability

(1) This chapter applies to contracts with either profit or nonprofit organizations.

(2) The applicability of this chapter is not limited to any particular kind of Procurement.
However, organizational conflicts of interest are more likely to occur in contracts involving

(a) management support services;
(b) consultant or other professional services;

(c) contractor performance of, or assistance in, technical evaluations; or
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(d) systems engineering and technical direction work performed by a contractor that
does not have overall contractual responsibility for development or production.

Section 4-404 Waiver

The Executive Director or his Designee may waive any general rule or procedure of this chapter
by determining that its application in a particular situation would not be in ATP's interest. Any
request for waiver must be in writing, shall set forth the extent of the conflict, and requires

approval by the Executive Director or his Designee.

Section 4-405 Contracting Officer's Responsibilities

(1) Using the general rules, procedures, and examples in this chapter, the Contracting Officer
shall analyze planned Procurements in order to :

(a) identify and evaluate potential organizational conflicts of interest as early in the
Procurement process as possible; and

(b) avoid, neutralize, or mitigate significant potential conflicts before contract award.

(2) The Contracting Officer should obtain the advice of legal counsel and the assistance of
appropriate technical specialists in evaluating potential conflicts and in developing any
necessary solicitation provisions and contract clauses (see Section 4-414).

(3) Before issuing a solicitation for a contract that may involve a significant potential conflict,
the Contracting Officer shall recommend to the Executive Director a course of action for
resolving the conflict (see Section 4-411).

(4) In fulfilling his responsibilities for identifying and resolving potential conflicts, the
Contracting Officer should avoid creating unnecessary delays, burdensome information
requirements, and excessive documentation. The Contracting Officer's judgment need be
formally documented only when a substantive issue concerning potential organizational
conflict of interest exists.

Section 4-406 Rules and Application
Section 4-406A Introduction

The general rules in Section 4-406B through Section 4-409 prescribe limitations on contracting as
the means of avoiding, neutralizing, or mitigating organizational conflicts of interest that might
otherwise exist in the stated situations. Some examples are provided in Section 11-208. These
examples are illustrative only and each individual contracting situation should be examined, and
a determination as to appropriate mitigations made, on a case-by-case basis taking into account
the particular facts and circumstances at issue and the nature of the proposed contract. Conflicts
may arise in situations not expressly covered in this section or in the examples in Section 4-412.
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The exercise of common sense, good judgment, and sound discretion is required in both the
decision on whether a potential or actual organizational conflict exists and, if it does, the
development of an appropriate means for resolving it. The two underlying principles are :

(1) preventing the existence of conflicting roles that might bias a contractor's judgment; and
(2) preventing unfair competitive advantage.
Section 4-406B Providing Systems Engineering and Technical Direction

(1) A contractor that provides systems engineering and technical direction for a Procurement
but does not have overall contractual responsibility for its development, integration,
assembly, testing, or production shall not (1) be awarded a contract to supply the system
or any of its major components or (2) be a subcontractor or consultant to a Supplier of
the system or any of its major components, unless the potential or actual OCI can be
mitigated in accordance with this Section 4-406.

(2) Systems engineering includes a combination of substantially all of the following activities:
determining specifications, identifying and resolving interface problems, developing test
requirements, evaluating test data, and supervising design. Technical direction includes a
combination of substantially all of the following activities: developing work statements,
determining parameters, directing other contractors' operations, and resolving technical
controversies. In performing these activities, a contractor occupies a highly influential and
responsible position in determining a system's basic concepts and supervising their
execution by other contractors. Therefore, this contractor should not be in a position to
make decisions favoring its own products or capabilities, unless appropriate steps can be
taken to prevent or mitigate the potential or actual OCI.

Section 4-407 Preparing Specifications or Work Statements

(1) (a) If a contractor prepares and furnishes complete specifications covering non-
developmental items to be used in a competitive Procurement, that contractor shall not
be allowed to furnish these items, either as a Prime Contractor as a subcontractor, for a
reasonable period of time including, at least, the duration of the initial production
contract. This rule shall not apply to :

(i) contractors that furnish, at ATP's request, specifications or data regarding
a product they provide even though the specifications or data may have
been paid for separately or in the price of the product;

(ii)  situations in which contractors, acting as industry representatives, help
ATP prepare, refine, or coordinate specifications, regardless of source;
provided that this assistance is supervised and controlled by ATP
representatives; or
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(2)

(b)

(c)

(iii)  circumstances where the appropriate steps can be taken to prevent or
mitigate the potential or actual OCI.

If a single contractor drafts complete specifications for non-developmental
equipment, it should be eliminated for a reasonable time from competition for
production based on the specifications, unless the potential or actual OCl can be
mitigated in accordance with this Section 11-200. This should be done in order to
is intended to avoid a situation in which the contractor could draft specifications
favoring its own products or capabilities. ATP should take steps to assure it obtains
unbiased advice as to the content of the specifications and to avoid allegations of
favoritism in the award of production contracts.

In development work, it is normal to select firms that have done the most
advanced work in the field. These firms can be expected to design and develop
around their own prior knowledge. Development contractors frequently can start
production earlier and more knowledgeably than firms that did not participate in
the development, and this can affect the time and quality of production, both of
which are important to ATP. In some instances, ATP may have financed the
development. Thus, while the development contractor has a competitive
advantage, it is an unavoidable one that is not considered unfair; hence, no
prohibition should be imposed.

(a). If a contractor prepares, or assists in preparing, a work statement to be used in
competitively procuring a system or services, or provides material leading directly,
predictably, and without delay to such a work statement, that contractor may not supply
the system, major components of the system, or the services unless :

(b)

(i) it is the sole source;
(ii) it has participated in the development and design work;

(iii) more than one contractor has been involved in preparing the work
statement; or

(iv) appropriate steps can be taken to prevent or mitigate the potential or
actual OCI.

ATP normally should prepare its own work statements. When contractor
assistance is necessary, the contractor might often be in a position to favor its own
products or capabilities. To overcome the possibility of bias, contractors are
prohibited from supplying a system or services acquired on the basis of work
statements growing out of their services, unless excepted in subsection (a) above.
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(c) For the reason given in Section 11-203(1)(c), no prohibitions are imposed on
development and design contractors.

Section 4-408 Providing Technical Evaluation or Consulting Services

Contracts involving (1) technical evaluations of other contractors' offers or products or (2)
consulting services generally shall not be awarded to a contractor that would evaluate, or advise
ATP concerning, its own products or activities or those of a competitor without proper safeguards
to ensure objectivity and protect ATP's interests.

Section 4-409 Obtaining Access to Proprietary Information

(1) A contractor that gains access to proprietary information of other companies in
performing advisory services for ATP must agree with the other companies to (a) protect
their information from unauthorized use or disclosure for as long as it remains proprietary
and (b) refrain from using the information for any purpose other than that for which it
was furnished. The Contracting Officer shall obtain copies of these agreements and
ensure that they are properly executed.

(2) Proprietary information is information considered so valuable by its owners that it is held
secret by them and their licensees. When a contractor requires such information from
others to perform an ATP contract and can use the leverage of the contract to obtain it,
the contractor may gain an unfair competitive advantage unless restrictions are imposed.
These restrictions protect the information and encourage companies to provide it when
necessary for contract performance. They are not intended to protect information (a)
furnished voluntarily without limitations on its use or (b) available to ATP or contractor
from other sources without restriction.

Section 4-410 Information Sources

When information concerning prospective contractors is necessary to identify and evaluate
potential organizational conflicts of interest or to develop recommended actions, the Contracting
Officer should first seek it from within ATP or from other readily available sources. Non-ATP
sources include publications and commercial services, such as credit rating services, trade and
financial journals, and business directories and registers.

Section 4-411 Procedures
(1) If the Contracting Officer initially decides that a particular Procurement involves a
potential or actual organizational conflict of interest, the Contracting Officer shall, before

issuing the solicitation, submit to the Executive Director for approval :

(a) a written analysis, including a recommended course of action for avoiding,
neutralizing, or mitigating the conflict, based on the general rules in Section 4-406,
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on another basis not expressly stated in that section or in accordance with the
Federal Requirements;

(b) a draft solicitation provision (see Section 4-414A); and
(c) if appropriate, a proposed contract clause (see Section 4.415).
(2) The Executive Director shall :

(a) review the Contracting Officer's analysis and recommended course of action,
including the draft provision and any proposed clause;

(b) consider the benefits and detriments to ATP and prospective contractors; and
(c) approve, modify, or reject the recommendation in writing.

(3) The Contracting Officer shall :
(a) include the approved provision and any approved clause in the solicitation;

(b) consider additional information provided by prospective contractors in response
to the solicitation or during negotiations; and

(c) before awarding the contract, resolve the potential conflict in a manner consistent
with the approval or other direction by the Executive Director; or

(d) if the prospective contractor disagrees and requests higher level review, provide
the decision and the contractor's position to the Executive Director or his Designee
for review and final decision.

Section 4.412 Examples

The examples in Sections (1) through (6), below, illustrate situations in which questions
concerning organizational conflicts of interest may arise. They are not all-inclusive and each
individual contracting situation should be examined, and a determination as to appropriate
mitigations made, on a case-by-case basis taking into account the particular facts and
circumstances at issue and the nature of the proposed contract. The examples are intended to
help the Contracting Officer apply the general rules in Section 4-406 to individual contract
situations.

(1) Company A agrees to provide systems engineering and technical direction for ATP on a
power plant (i.e., turbines, drive shafts, etc.). Company A should not be allowed to supply
any power plant components. Company A can, however, supply items unrelated to the
power plant. In this example, the system is the power plant, and the ban on supplying
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(2)

(3)

(4)

(5)

components is limited to those for that system only.

Company A is the systems engineering and technical direction contractor 